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DOWBHER, J.A.:

This application for leave to appeal was treated
as che hearing of the appeal because an important point of
law was raised. It conCerned the extent of the duty of a

trial judge to yive reasons for his verdict when conducting

o

traial in the High Court Division of the Gun Court without
& jury.

The facts wh;gh persuaded the judye to return a
verd;gt of guilty in respect of botb appellants for the

offence of illegal possession of firearus, shiop breaking and

larceny and shoocing with intenc must be reviewed to detesmine

wnether ithe trial judye specifically took into account the

probability that the police officers might have bzen mistaken

in i1dentifyinyg the appellants Peryer and Powell con the night
of the incidenc. Tie need for the jury to be warned even in
instances where police officers were the witaesses in a case

0f visual identification was emphasised in the recent Privy




Z,
Council appeals 14, 15 and 1¢ of 19s8 anda 7 of 1949,

Junior Reid et al and 3rrol Reece et al v. The pueen delivered

27.7.4%. iIn so far as the Privy Council decided on the issue
of police cificers as identifying witnesses, they held that
there was a duey io witadraw ifrom the jury evidence of | .
idencification made in~ci:cumstances amounting a fleeting: .. -
glance. o such issue wis raised or coula be raised in the
circuméﬁancéélbf_this‘casa, The‘issué‘in this case was
whether the éﬁécific requirenent of a wérning was sa—tisfiec‘zF
where the police officers inew the accused previously and
the trial judge was judge of fact and. law.

Wnat were the findings of fact? The Crown's
evidence was related by iwe police officers - Constables o
Henry and Wilson. They reported that around two ofclock in
the morning of 17th kugust, lQ%?}lth&y saw both’ appellanits,
whom they had known before, emerging from a sSherwin Williams
cetail paint shop. The shop was at the corner of Upper York

- h)

troet and Deanevy Read and both officers were on Upper York

Ee8

w

treet. Soih accused dropped the paint they were carrying -
when they were alerted by the offlcers, they ran and began
to shioot it out with the police. Theve was evidence that
the shop was broken into and entrance jyaided {rom an- adjoining.
premises. That evidence came from two cmployees, heclifton
Campbell and Marcia Allen. 3oth appellants ran cowards the
officers inicvially and then made their gucape through a
gully. Boch accused were subsequently acccstea.

it is against this backyround thal we must examine
the reasons “che judge gave for returning a verdicce of guiley.
The first point to emphasise 1s thaet judges of the superior
courcs have “invariably given reasons for delivering their

Juugments, ‘With the decline of jurizs on the civil side,

[

udgus,” instead of summing up to a Jury, began to give

ceasons for thelr judgnents. - 8¢ 1t was -also on the criminal
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side, when judges were empowered te arrive at verdicts without

the assistance of a jury, see Trevor Stone v. The pueen (1980)

L W.L.R. ¥4, they gave reusons for their vergicts. see

Tumahole Bereng v. The Xing [1%49) A.C. 253 and Thabo Meli &

others v. Reginam {1354) 1 All E.R. 372 from Basutuland and

Chiiu liang dong v. 2ublic Prosecutor {(1364) 1 wW.L.R. 1279 from

Malaysia as well as Tuambiah v. Reginam (1955} 1 All B.k. §li

from Ceylon. So ingrained is the practice of giving reasons

when there is a vecdict of guilty, thac in A.6. for Horthern

freland Reference {1977) a.C. 1d%, the trial judge yave

reasons for seturning a verdict of not guilty. Lord Diplock

said at page 134(b):

"Although he was under nc legal
cbligacion vo do so, the judge
gave a Judgment stating is
reasons for finding thie appellant
not guilcy and setiing ouc in
considerable detaill lizs findings
of fact."

This case illustrates the need feor reasons from a trial judge,

H

L

for without reasons, 1t would have been difficult to have a

reference on a point of law and thus tie statute permitting a
veference, when there is a verdict or not guilty, mighe have
proved unworkable. Sc che practice of giving reasons when o
sudge of a Superior Court sits alone in criminal triuls hias
been well escabiished in common law jurisdi¢iions. Also, be
it noted, that the right of appeal both frum jury and non
juzry tirials is governed by Section 13 ef the Judicature
(appellate Jurisdiction) act. BSee Section 14 of the vun
Court Act.

With respect to the complaing in tihis appeal, from

crucial issue was

v
hi

the outset Wolfe, J. emphasised ithat tiw
that of ideutity, The cefence was based on alibis, so that
caere were explanatiocns as to whese the men were, -on that

morning. Also the defence of mistaken identity was projected

@
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in cross~examination. 1t is in this regard that the following

- - -

passage on -page 10d of the vecord in the trial judge's
reagsoning must be assesseq:

"5 there you have good lighting, ‘
‘a distance which I would say enabléd
- . them- to recognise the men and the
fact that the men were known o
chem pefore. 50 what is it then
that counld have led tllese police
officers justc to come cukb of whe blue.
and to say “haf thess were vhe men
they saw coming from the premises.
what is it¥ Were the polmcg aCLUdll
witnesses v che break-in or am 2
baing asked O believe thau the
police went there and gou infosmation
as to who the breakers were. I am
satisfied that the police actually
saw the men coming from the premiges
with painc,”

as foyr the tine available for idencification, the trial judge
recognised Lus impoctance as the following passage on pages
195-106 of the record indicates:

v, am sacisfied about that. I am
ulso satisfied from the relative
pusition indicated by tue police
officers that they would have been
in poaition to recognise whs -the
persons were because the distances
were nov too far, as { said al the
most two chains. At one stage
when the men were vunning from the
premives to the gully they would
be running diagonally and s0 to
gpeak in the path of where the
officers were becavse Upper York | -
Street, 1f you were to fullow it
straigli{ across Lo Deanery hvonue,
it would take you righuv intc the
gully. In addition to that, Louth
officers have sail thav they knew
the accused men before and both
accused men agreed that they nad
known My . Hency boefore.”

e trial judge visited the locus and he was then
satisfied with the pcsivion of the lighiting and chat from
the vantage point on Upper York Street there was ne impediment
to obstruct the police officers® view of .the accused leaving
the shop. - Learing in mind that mistaken identity was the
live issue in this case, ihen.frowm all these circumstances,

it is proper, on appeal, to draw the conclusion that Wolfe, J.
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nad alerted himself to special features of identification
evidence and-the inference must be that he had warned himself
of the dangers of mistaken identity. Had it been a case
before a jury, howeve:i, an express warning would have been
necessary. The jury ave laymen and have not had the requisite
experience of the numerous instances of mistaken identity.
Moreover, the verdict of the jurj is & geneﬁal one and the
only reasons which can be challenged on appeal is the judge's
direction to them. fThat the Privy Council has recogniszed

that reasons for judgment reguive a different treatment from

@]

directions to a jury iz illustrated in the following passage

from Thambiali’'s case at payge 684 (D-I):

"Phus the evidence was wrongly

admnitted. Had this case been

triced by a Jury, its effect on

chelr winds and the degree to

which, if at all, it ight have

affected thelr verdici weould be

a matter of speculation. Heie,

however, thelr lordships have

the learned judge'u careful

reasons to guide them 1n

estimating its effect. It 1is

clear that he dié not regaid it

as being of any importance.”

Yet ancother way of expressing the diffevence between

a trial by judye and dury and judge alone in a criminal trial,
i3 by reliance of the maxim "a judge i1s presuned to know the
law". While it is obligatory for him wo give explicit
instructions on law to a jury, an appellate court may presune
that he has advised himself correctly on the law of identifi-
cation rrom his reasons which mnusc be exXpressed and from his
conduct of the trial. On this alternative ground also the
eppellant has failed to rebut the presamption in favour of
ihe judge.

This approach is supported in the opinion of the

Privy Council case of Chiu wang Hong (supra) and in this

regard it is é&ppropriate to examine closely che reasoning

of Their Lordships Board. Firstly, while in Jamaica and it



seems -Basutoland; trial judues sitting alone deliver -oral

reasons in criminal trials immediately after the closing

speecics -of counsel, a different praciice cbtains. in Malayé.,
£t page 1284, Loxrd Donovan-said:

"This was not an extenpore
judgmenc, but a well-considered
judgment givern n writing, albeit
some six weeks after vrial. The
conclusicn comes after-a caveful
and meticuluus examination of tiie
cicscunscances, in which the desi-
cability of corvoboration, in the
legal sense af chat tecom, nust
have bLeen in the winé of this very
experienced judge. He nowhere
refers to the absenceé of corrobo-
ratich: and wiien at the close of
his judgmenc lic announces that the
ciicumstances afford corroboration,
tineir Lordships caniot presumeé, on
virtually no grounds, cpat he
intended to say simply that the
circumstances afforded consistency
only.. The cirgumsiances wWere;
indeed, consistent also withi the
appellant’s story. ™

{Emphasis supplied]

it is clear from this passage that the trial judge erred in
law Ly finding that there was corrobbxatlan‘when the circum-
stances nerely indicatéd éonsiétency in the bomplainant"s
©story. . Furthermore; this misdirection robulted the presump-
cion that tou judge applicd the law correcctly. e suci
charge could e lalid againsc the expersienced Judge who trioed
che instant case.

~ pe

Barlier cn page 1233, tiie opinion of the Board

tn
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"
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practice in thauv jurisdiction:

- Yile cunvicted the appe.lant, .
sentenced tim to 1L moaths
imprisenment; butr allowed bail.
This was on Wovember 22, 19€2.
Wotice of Appeal beiny given by
the appellant on Jandury 14, 1963,
the judge, a5 he was then obliged
Lo U0, pur in writing the grouuds
of bLiis judgment.,'

bearing in mind that the charge was rape the crucial

passage comes at page 12853
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*rheir Lordships would aad
+hat even had. this been a case
wnexe the judge had in mina
the risk of convicting witinout
corrcboration, but nevertheless
decided to 4o so because he was
convinced of the truth of the
complainant's evidenca, never-
theless they do not- think that
the cunviction could have been
lefc co stand. For in such a
case a judge, sitting alone,
should,in theis lovdship's view,
maxe it clear that he has the
riuk in guescion in his mind,
but nevertheless is convinced
Ly the evidence, even though
uncorreohorated, that the case
againse chie accused 13 esia-
blished beyond any ceasuhable
doubt. Wo parcicular form of
words is necessary for this
‘purpose: Wwhat ig necessacsy is
that the judge’s mincg upon the
matier should be clearly
revealed.”

i is clear that, although more rigcrous standairds
are to be appiied to a resecved juugment, the inference from
this pazsage is +that "the judges mind on the matter should
be clearly revealé&” and this introduces ‘presumptions"” and
"J'.nfe'rences“,.r as fhéir Lordships indicéteup which can be
reiied on by the ccown from the reasons for judgmant, the
course of the trial and the condict of the trial judge.

in Tumahole's case the t:ial judge erred in his

directions on ithe issue of the effect of the evidence of a
seccnd acconplice, as regulaied by thé relevant Basutoland
statute and generélly on accomplice evidence. Here is how
Lord HcDermott treated the error. At'page 259 he said:

“What watcesrs 1s whether the
learned judge was right in
treating as corroborative the
puines thus relieg on. 5S
regards the Christmas Day
feast, chielr Loraships cannct
accepi the view that the
attendance of the appellants,
or mest of them, therseat
afforded any corroboration of
the kind reguired. It was; by
i1ts nature, an event calculaied
to attract, ‘and it Jdid attiact,
others peside the appellunty



8.

"who were there, and the nmere

fact of attendance is no suffi-

cient link with a crime alleguad

to have occurred- after the

festivities were over and at some

distance from the hut where they,

had been held." .

in the instant case, the judge expressly stated at

page 101 of the record that the Crown relied solely on visual
identification &s the basis to pcove its case. There was no
supporiing independent evidence to implicate the appeilants.
But the fact that the judge examined all che features that
pertained to ciie strength and weakness of the identification
evidence, tock the precaution of visiting the loCus, meaut
that he acknowledge the importance of the issue of mistaken
identity prajected in cross-examination. All these features;
therefore, ¢learly revealed that the possibility of mistaken
identity was clearly in the judge's mind.

This was a recognition case and this feature must

also be taken into account. The trial judge was also satisfied

o

hat the shop was broken into by the appellants, that they

7]

hot at the_pglice, wich intent to do them grievcous bodily
harm, so that 47e Crown had discharged the onus of proving
co the satisfaction of the tribunal that the apbellants wéfe
guilty as charced.

So considered, this appeal ought to be dismisséd,
the convictie¢rs aud sentences affirmed and cancﬁﬁfént sentences

of seven years hard labour are to run from July li, 1938.:



