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21st May, 1989

CAREY, J.A.

In the High Court Divisicn of the Gun Court before
Theobalds J sitting alcne, the applicant was convicted on an
indictment which charged illegal nossession cf a fireamm and
illegal possession of ammunition. He was sentence to
concurrent terms of 106 years and 7 years raspectively at hard
labour. He now épﬁiiés for leave to appeal conviction and
sentence.

The facts shortly stated were these = on 30th June;
1987 at about 6:43 a.m. a number of police officers raided
premises situated at 30 studley Park Rocad in Xingston in
scarch of men wanted by them and for guns and ammunition.
The applicant was observed descending a flight of stairs
clad in his underpants. He was carrying a red travelling bag.

He was obserwed to look towards the police party and then to



make his way back up the stairs. Two of the officers gave
chase and one &f them held him. He is alleged to have shouted -
*Do sz=h, nuh kiil mi, peoble conoco wake up; mi a guardie.”
¥hen the bag was examined it was found to contain a
.357 magnum revolver with € live rounds in the chamber. 1In
the bag alsc was a matrch box with three live rounds. That
weapon and thHose rounds of ammunition gave rise to the two
counts with #hich he was charged. w®When the appellant was
asked about the firearm, he said that a man had given him to
keep and he was about to hide it.

Thé defence in this case was a denial as to
possession. What the appellant said was that at €:30
when he was in bed, he was awakened by a knock at his door.
Tt ‘Was the police. They told the occupants their mission,
whiéh'was to search for wanted men, guns and ammunitiane_
Thev carried cut a search in his apartment which he occupied
with his lady friend and nothing was found. Indeed, he it v
was who invited them tc search his apartment. The police
continued their search on the building and cntered an

apartment next door, or some doors from his, which docr or

doors it was said, they kicked in, eventually emerging with

2 bag from which the ammunition and the fireaym were extracted.
He denied emphatically that he told the pclice that a man héd
given him the gun to keep. |
There were thus two mutually extiusive stories
nefore the learned trial judge. He had the witnesses before
him and was in a position cf advantage to make up his mind
where the truth lay. Unhappily for the appellant, his finding

was adverse to him. We have carefully reviewed the facts of



the case, we have looked at the learned trial judge's
summation and he certainly gave careful consideration to
all the issues which arose befcre him. We can see no réason
whatever to interfere with the adverse verdict. |

Inscfar as the sentence imposed on ccunt 1 is
concerned, we do share the concern of the single judge as to
the reason for the impcsition of a sentence of 10 years‘for;.
possassion of a firearm simpliciter.. We suspect, hLaving
regard tc the particular nature of the firearm, namely, a magnum,
that that may have disposed the learned trial judge toc impose
the sentence which he did. We think, however, that desp;te_
the &anéeréus'charaCteristics of this fireamm, 10 years
impoged was ocutside the spectrum or the range for the offence
of possession simpliciter.  We could conceive of the situation
where posseséion of a M16 rifle could properly attract such”
s penalty, but we dc not think that the effect of a magnum is-
equivalent te that of an Ml6 rifle and we think, therefore,
that scne differentiation should be made.

We are disposed, therefore, to reduce the sentence
on coppt 1 from 10 years t0‘7 years and we so order. Sentence
will begin to run from the 1Zth of may, 1988. The application

for leave to appeal his conviction is refused.



