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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO: 23/93

COR: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.A.
THE HON. MR. JUST1CE WOLFE, J.A.
R. V. ARTHUR MARTIN

Paul Ashley for Appellant

Hugh Wildman for Crown

13th December, 1993 & 7th March 1994

GORDON' J.A.

When this appeal, by leave granted, came on for hearing
we called on counscl for the Crown, without rocourse to counsal
for thec appellant, for assisrtance. Mr. Wildman submitted that
the learncd trial judgs nad properly assoessed the evidence and
arrived at a just conclusion. If howavar, tho-court was of a
contrary view then the evidence was such that he invited the
court to apply the proviso. Notwithstanding these submissions
we allowcd the appeal, quashed the conviction set aside the
sentence and entered a verdict of acquitial. Tho reasons for
this decision are hercunder stataed.

Mr. William Rosc operated a business at Parxry Town in
St. Ann. The business consisted of a shop and a bar,; bchind wcre
his living quarters. On the night of the 21st May, 1992 at about
7.30 Mr. Rose was held up and robboa at gun point by two men.
While one man stood on the pirazza with his head coveared and his
face partially hidden by a towel, the other identificd as the
applicant at gun point vobbed him and dirccied him to the
living querters and searched and demanded more money. He said

he had the appellant under scrutiny sometimes at arms length
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for the entire ten minutes of the ordeal.

On 3lst May 1992 Mr. Rose was in his shop with one
Mr. Murphy. He saw & meotor cycle pass alcng the road "with
two individuals on it." The vehicle s_opped about a chain
away at a shop. The rider of the "bike," a person he knew
went into the shop, the pillion passenger came off the "bike"
and stood with ais back to the complainant. Complsinant said,
he went on to the piazza of his shop and watched the pillion
passenger wnom he recognized as the appellent. DMr. Rose said
the appellant, as he stood by the snop faced away from him, he
only saw his back and he *wanted him to turn around his face."
Mr. Rose turned to speak to someone and on completing his
conversation he realized the appellant was no where to be seen,
In cross-examination he said he spoke to Mr. Murphy telling
him the pillion passenger was one of the men who robbed him,
Mr. Murphy told him the m&n's name was "Honey" a person he,
Mr. Murphy, knew. Mr. Murphy further said ne beliceved he had
recently bcen rel=ased from prison.

On 7th June, 1992 Mr. Murphy visited a patient an the
St.. Ann's Bay Hospital. He saw the appellant thore and on
leaving offercd him a lift to his home in his, Mr. Murphy's
van. This offer the appellant gladly accepted and he entered
the van with several others., Mr. Murphy did not go to the
appellant's house at Harrison Town, he went to Mr. Rosefs shop
in Parry Town. There the appellant was ushcred into the
presence of the complainant Mr. Rose, The actails of how the
appcllant came into Mr. Rosc's shop are not clear but there was
a confrontation. Mr. Rosz was askod 2f he knew the appellant.
There is no doubt on the evidence ithat the complainant's
affirmative response was nct immediate or spontaneous. Hoe pro-

ceeded to question the appellant. He askzd him "If he was a
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‘twin'?" He asked nim which hand he used. The appecllani said
the left, thereupon Mr. Rose said che appellant was the man who
held him up at gun point and robbead him. The aeppellan. denied
the accusation. The crowd threatened to ba2at the appellant: ana
Mr. Rose telephoned for the police who came ana took the appellant
inro custody.

in defencs the appellant said he knew nothing of tne
ciime, he did not rob Mr. Ros=. When ne was taken to tne complain-
ant's shop, he walked into his presonce of his own volition., He
was questioned by the complainan=z, hg answered, The crowd urgec
Mr, Rose to say if he was thc person who robbed him. When
Mr. Rose eveontually iacnrtified hiim the crowd beat him and th=
police was summoncd to taxke him inee custody.

At the commenccoment of his statement thz appellant declared
he was @ businassman, married with a wifo and five children. 1in
the course of nis delivery he said: "My Lord from I kaow myself
I never bzen rob robody."” He ended his statement thus: "sic,
you know from the day 1 born I never rob no one. 1 don'‘t guilty
of this charge, you know. Almignty God kncw."

Identification was the sole issue in the Crown's casc
and the lecarned trial judge in considering this said at pages
100-101: ‘

"Mr. Rose says he :ecognised ‘h: person
on tha motoicycle, hc saw his face, but
it is worziny of noiw that he was scanding
out ther: noping for this man %o turn
around. He said two taings: nt rncog-
nised his featuras; he vocognised his
facz. Well, my impression is that
Mr. Rosc, wacn he said he reocognised
his ferature<s was no* gquite sure on thec
3lst who the person was. But, then,
he described this perscn to Mr. Murphy
and Mr. Murphy went and brought the
accused to him on the 7th of June. So
what 1 have to be satisfied on: When
Mr. Murpny and those persons brought
the accused man to his premises on
the 7th of Jun=, was this when he saic
that this was the man who robbed him?

Was it merely because Mr. Murphy had
told him he knows this person and he
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"had bzen to prison before or was iz
that he was sure that this was thc
man who hc saw on the night of *the
21st of May.

Now, this 1s somothing that

Mr. Murphy volunteccrod in Cross-—
examination: that Mr. Rose askead

the accused, 'What hand do you us=?’
and the accuszd saia le=fi handa. And
Mr. Ros¢ told us in court that hc
had cbserved him that he was left-
handed. He nad obscrved ihis man
and the accused was lzft-nanded, and
whcn he want to scarch he shifted
the gun or thc firzarm from his left
hand +to his right hand. 3o 1 am
satisfiea so I foel sure that on tic
7tn of June Mr. Rosc identified this
accused man nct from what Mr. Murphy
had told him or anything he neard,
but he was satisficd that this was
the actual man he saw in his snop,
and when he askad theis further
question abouc the lefi-handednass
he was merely making doubly sure.

it 1s cquivalent to a wiiness going
before a parade and asking the
officer to let the person do a
certain thing like laugh or stand

up or walk."

We agree that the complainant could not have rocogniz~2d the
features of the appellant whan he saw him on tha 31sti May, 1992
on the back of the passing motor cycl2a. That was indecd a
fleeting glance. Mr. Murphy kncw him for fiftecn years and he
accepted the description given by the complainant and acted on
it. A question that remains unanswerad 15 ©o what extent was
the complainant's identification cemcat=d or ris doubts dispelleaq,
on 7th June 1992, whoen he questioned the appellant, by the
statemcnt made by the witnass Murphy on May 31, 1992 that he
belizved the appellant had just been releascd from prisons The
learned trial judge can disabus<¢ his minéd of any prajudice the
latter statement might invoke. No attempi was made by the

Crown to dispel th¢ possibility of prejudice in th2 mind of the
complainant occasioned by this statement and apart from mention-
ing it as he did thc lcarned trial judge did not deal with zt in

his reasons.
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It is clear on the evidence that the complainant's
identification of the appellant was not spontancous. There
was a confrontatcion follow2d by interrogation in the presence
of a hostile crowd numbering 10-15. The applicant said the
complainant remarkced "can man resemble man so?® when he said
h> was not a twin. The complainant made a decision in these
circumstances and he maintained that decision in che tcstimony
he gave. 1In the pessage of the summation given above the
learned trial judge dealt with *.he uncortainty of the com-
plainant's identification of the appellant on thz mo:ior cycla.
He also adverted to thc confrontation and drew an analogy with
what sometimes happens on an idcatification parade. On an
identification parade howcver thers are usually 9 persons
similar in appearance and the complainant has an opportunity
to compare them and select the ont who from his recollcction is
the culprit. The learned trial judge found that "the citizons
acted under a misguided sense of jusuice," but he was satisfind
that the identification was genuina. He had warned himself of
the inherent dangers in visual identification evidence and hc
adverted to the factors in favour of identification and the
weaknessas in the casc but he did not deal with the question
raised above.

In his defencz th: appellant denied the allegations madc
against him and he placed his character in the scalc¢ of justicc.
His declaration of his non-involvement in crime was not rcbhutted
by the Crown so the lsarned trial judge was required to consider
it in determining the issues to be resolved. Evidence of good
character cannot avail where the 2videncc points conclusively
to guilt. Gbod character is considerad when the credibility of
the witness{es) is being assessed. It is fair to say that at no
time did there appear to have been a consideration of this aspect
of the defence in the learned trial judge's assessmeont of the

evidence.
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In Archbold 1992 Edition Vol. I at paragraph 4-418 the
learned author states:

"There has becn a spate of reccnt
authorities on the appropriate
direction where the defendant is
of good character, some of which
arc inconsistent as to the cxient
of the direction, but, with the
possible 2xception of R. v. Kabariti
{1991] 92 Cr. App. 362, C.A. (and
aven there it was hold that the
Berrada direction (post) should be
given 1n almost all cases and in
any event in any casc of secriousness),
all of which appe2ar to agree that a
direction is necessary on the
relevance of good character to the
jury's assessment of the defendant's
credibility. It seems clear that
R. v. Smith [1971] Crim. L.R. 531,
C.A. (where the trial judge ocmitted
to refer to the defondant's good
character and thc Courc of Appcal
held that he had no duty co refer
to it), no longer represents the
law,"

In R. v. Berrada {1989) 91 Cr. App. R. 131A Waterhouse J saidg

"In the judgment of this Court, the
appellant was cntitled to have put
to the jury from the judge herself
a correct airection about the
relevance of his previous good
character to his credibility. That
is a conventional direction and 1t
is regrettable that it did not
appear in the summing-up in this
case¢. It would have bzen proper
also (but was not obligatory)
for the judge to refcr to the fact
that the previous good character
of the appellant might be thought
by them to be one rzlevant factor
when they were considering whether
he was the kind of man who was
likely to have behavoed in the way
that the prosecution alleged."

The appellant gave a statement from the dock and his
credibility fell to be considered by the lcarned trial judge.
Having stressed his good characteor it behoved the trial judge
to deal with it in his rcasons. Merely to statc "I do not
accept what the accused man told me "in our view does not
satisfy the requirement that the evidence of gocd character,

such as there was, was given the consideration it deserved.
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In R. v. Turnbull {1976] 3 All E.R. 549 it was

established that evidence of visual identification falls
into a category which requires a careful and cautious
approach to its assessment hence special directions are
required. This was enforced in subsequent decisions of

the privy Council beginning with Junior Reid v. R [1990]

A C 363;[1989] 3 WL R 771 and followed here in this
jurisdiction in a line of cases which were reviewed in

RMCA 9/93 R. v, Fitzroy Craigie et al delivered 2%th

July, 1993 (unreported). We are loath to find that the
category of evidence which requires special treatment is
closed and we are in agreement that evidence of good
character, when introduced, must be addressed.

The learned trial judge failed to cxpress that he had
given due consideration to the character evidence and the
language he used does not admit of a constructicn that he
had the correct principles in mind and applied them in
arriving at a conclusion adverse to the applicant., We may
and do presume that he knows the law, we cannot presume its
proper application. _That must be clearly dzmonstrated. By
way of a postscript to the judicial assessment of the case
we find our conclusion supported by the fact that the appellant
does not have any criminal record. Indead, it was erroncous
to have acted on identification evidence suffering from the
taint that the appellant was believed to have becn recently
released from prison since it was not expressly .and
unequivocally excluded from the factors which induced the

trial judge to accept such evidence.

P , & Pl
2 /\,C - FPC"‘A‘ b i ﬂ
L oL \ o : § {[

T W E rseas WO L T
), ¥ skﬂ ‘ j
e T L0y WA S

ar i !
G ‘ ()q?;,. 5 | il

\2./ - \ { [ \q&a! -

H* 5 " Caf Q\o\ 4o \ }Wr:) \\}GC S N
"b oA AN \) \\\{
N T L - Q‘&,wg\” i - ! )
s f, \\) N MA(M? AN ' '

e L



