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JAMAICA 

IN THE COURT OP APPEAL 

SUPREME COURT CIUMIHAL APPEAL NO: 23/93 

COR: THE HON. MR. JUSTICE WRIGHT, J.A. 
THE HON. MR. JUSTICE GORDON, J.A. 
THE HON. MR. JUSTlCE WOLFE, J.A. 

R. V. ARTHUR MARTIN 

Paul Ashley for Appellant 

Hugh Wildman for Crown 

13th December, 1993 & 7th March 1994 

GORDON, J.A. 

When this appeal, by leave granted, came on for hearing 

we called on counsel for the Crown, without recourse to counsol 

for the appellant, for assis~ance. Mr. Wildman submitt~d that 

the learned trial judg8 had prop~rly assossed tho evidence and 

arrived at a just conclusion. If howovBr, the court was of a 

contrary view then the evidence was such that he invited the 

court to apply the proviso. Notwithstanding these submissions 

we allowed the app~al, quashed the conviction set aside the 

sont8nce and entered a verdict of dcquittal. Tho reasons for 

this decision arc hereunder stated~ 

Hr. William Roso open1tcd n business at Parr y Town in 

St. Ann. The business consisted of a shop and a bar, behind were 

his living quarters. on the night of tho 21st May, 1992 at about 

7.30 Mr. Rosa was held up and roboaa at gun point by two men. 

Whila one man stood on the piazza with h1s head cov:.:?red and his 

face partially hidden by a towel, the othar identified as the 

applicant at gun point robbed him and direct.Gd him to the 

living quartQrs and searched and demand~d more money. He said 

he had the appellant under .·scrutiny sometimes at arms longt.h 
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for the entire ten minutes of the ordeal. 

On 31st May 1992 Mr. Rose was ln his shop wi~h one 

Mr. Murphy. He saw a motor cycle pass along the road "with 

two individuals on it. 11 The vehicle s'...opped about a chain 

away at a shop. The rider of the "bikeq" a person he knew 

went into the shop, the pillion passenger came off the 11 l:>ike" 

and stood with nis back to the complainant. Complainant said, 

he went on to the piazza of his shop and watched the pillion 

passenger wnom he .recognized as th9 appellant. Nr. Rose saiu 

the appellant, as he stood by the snop faced away from him, he 

only saw his back and he "wanteei him :.o t urn around his face." 

Mr. Rose turned to speak to someone and on completing his 

conversation he realized the appellant was no where to be seen. 

In cross-examination he said he. spoke to ~a: . Murphy telling 

him the pillion passenger was one of the men who roboed him. 

Mr. Murphy told him 't.he man 1 s name was 11 Honey 11 a person he, 

Mr. Murphy, knew. Mr. Murphy further said i1e believed he had 

recently been released from prison. 

On 7th June, 1~92 Mr. Murphy visited a patient in the 

St. Ann's Bay Hospital. He saw the appellant there and on 

leaving of fercd him a lift to his home in his, Hr. M·1.1rphy' s 

van. This offer tho a.ppellant. gladly accepted and he c~ntered 

the van with sev~ral O't.hers. Mr. Murphy did not go to the 

appellant's house Q~ Harrison Townr he went ~o Mr. Rose's shop 

in Parry Town. There. the appellant was ushered into the 

presence of the complainant Mr. Rose. The cictails of how the 

appellant came into .Mr. Rose's shop ar<S! not clca.c but there was 

a confrontation. Mr. Rosa was asked if he knew the appellant. 

There is no doubt on the evid~ncn 'Lhat the complainant's 

affirma~ive response was not immediate or spontaneous. Ho pro­

ceeded to question the appellant. Ho ask.:.:f. him "If he was a 
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1 twin'?" He asked .him which hclnd he used o '!'he appellan i.. said 

the left, thereupon Mr. Rose said the appellant was ~*he man who 

held him up at gun point and robbed him. ~he ~ppellan~ denied 

the accusation. The crowd thr~a.ten~d ·co h~at the appellant anO. 

Mr. Rose tel~phoned for the police who came and LOOK the appellan~ 

im:o custody a 

In defsncP- the appellan-i:- said he knew nothing of t iie 

c.r ime, he did not rob Mr. Ros~ •. When he was taken to ~he complain-

an~'s shop, he walked in~o his pres~ncc of his own volition. H~ 

was questioned by the complainano:., h·c answel.ell. Thf" crowd urgea. 

Mr. Rose to say if he was ~he p~rson who robbod him. When 

Mr. Rose ev~ntually icicnr.if i.:~d him th'1 crowd beat him and thr.: 

police was summoned to taK<:; him in ,_o custody. 

At the commencement of his statement th:?- appc--llant declared 

he was a businessman, ma.cried with a wif~ and f iv~ ch~ldrcn. In 

the course of h.is d~liv~ry he said: "My Lord from I k•"lOW mys£lf 

I never been rob nobody.H He ended his statement ~hus: "tiir, 

you know from the day I born I ne.vPr rob no onf'3. I don't guilty 

of this charge, you know. Almighty God knew. ~· 

Identification was the sol~ issue ln the Crown's case 

and the loarncd trial judge in consid~ring this said at pag~s 

100-101: 

"Ivir. Rose says he .c:ecognis2d t.hr.~ persor. 
on th~ motorcycle, he saw hi::; fac~, but: 
it is worthy of noLu that hP was s t acding 
out ther ~ hoping for ~his man ~o turn 
arou:r.d. He s c. id two ·cnings ~ .h~ r'!cog­
nised his featur-r::s; h(";, r1 ·cognis':'d his 
face. Well, my impression is cnat 
Mr. Rose, w:1:::~n h;:. said he recognised 
his fP.atur~s was not quite sur0 on th~ 
31st who the person was. But, th~n, 
ha describ1}d tlus p•::rsCI$ to Mr. Ii-iurphy 
and Mr. Murphy went and brought the 
accusod to him on the 7th of June. So 
what 1 have to b~~ satisfied on: When 
Mr. Murphy and th(?SC p~rsons brought:. 
thE: accused man to his pr(~m.is~s on 
the 7~h of Juns, was this wh~n h~ said 
thac: this was thG man who robbed him? 
Was i'C merE:ly because Mro Murphy had 
told him he knows this p~rson ana h0 
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uhad baen to prison before or was it 
that h€ was sure that this was the 
man who he saw on thG night of the 
21st of May. 

Now, this is something that 
Mr. Murphy voluntco.r.;d in crcss­
examination: thaL Mr. Ros0 asked 
the accusPd, 'Whet hand do you us2?' 
and the accus ·~ct said l8ft hand. And 
Mr. Rosu told us in cour~ ~hat he 
had obs~rvcd him that h8 was left­
handcd. He had obs(·rvad i..hJ.s man 
and the accused wao loft-handed, and 
when h~ W8nt to s~arch he shift~d 
the gun or tho f ir~arm from his left 
hand to his right hand. So i am 
sacisf i0d so I focl sure that on th~ 
7th of Jun8 Mr. Rose id~ntified this 
accused man net from what Mr. Murphy 
had told him or anything he heard, 
but he was sacisf iod that this was 
the actual man he saw in his snop, 
and when he ask.2d th.is f urthcr 
question abou·c the lnf c-hdaJcdncss 
he was merely making doubly sure. 
It is ~quivalcnt to a witn8ss going 
bcf or~ a parade and a~king th~ 
officer to let the p~:::rson do a 
certain thing like l3ugh or stand 
up or walk." 

W(! agree that the complainant could not hav~ rccogniz.gd the 

features of the appallant wh0n he saw him on tha 3lsL May, 1992 

on the back of the passing motor cyclQ. That was indeed a 

fleeting glance. Mr. Murphy knuw him for fifLecn years and he 

accepted the description given by ~h~ complainant dnd act~d on 

it. A question ~hat remains unanswGr~d is ~o what ~x~cnt was 

the complainant's identification c~mctltsd or his doubts disp~llea, 

on 7th Juna 1992, when he questioned the- app€:llant, by tho 

statement mada by th~ witness Murphy on May 31, 1992 Lhat he 

beli-aved th€: appellant had just be~rn released from prison? The 

learned trial judg~ can disabuse his mind of any prsjudice the 

latter statement might. invoke. No attempt. was made by the 

Crown to dispel the possibility of prejudice in th·3 mind of th<:; 

complainant occasioned by this statement and apart from mention-

ing it as he did the lsarned trial judge did not deal with it in 

his reasons. 
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It is clear on the evid8nce that ~he complainant's 

identification of the appellant was not spontanoous. TherG 

was a confrontat:ion follow·~d by i11t.0rrogation in the. presence 

of a hostile crowd numbering 10-15. Th~ applicant said the 

complainant remarked "can man rcs~mble man so? ;i wheni hi:: said 

h-;; was no·c a -cwin. Th-z complainant mad<3 a decision in these 

circumstancss and ho maintain8d that decision in cho tcs~imony 

he gave. In the passage of th~ sununation given above the 

learned tri,tl judg0 a~alr.. with ~-he· unc~rtainty of ·c.ho com-

plainant's identification of the appellant on th0 motor cycle. 

He also adv~rtcd to the confroni::ation and drew an analogy with 

what sometimes happens on an idc.atif ication parade. On an 

idantif ication parade however ther~ are usually 9 p~rsons 

similar in appearanc~ and th~ complainant has an opportunity 

to compare ~hem an~ select the on~ who f rorn his recollection is 

ths culprit. The learned trial judge found that 11 thc citizon,:; 

acted under a misguidGd sense of jusd.cc," but he was satisfi~d 

I 
{ 

that the identification Wt'l.S genuino. H(' had Wiirned himself of 

the inh€rent dangers in visual id~ntif ication evidence and h~ 

adverted to the factors in favour of idcntif ication and the 

weaknesses in the case but he did no~ deal with ~he question 

raised above. 

In his defcnca th.;~ appclVmt: dr-nied the allegations made 

against him 5.nd hu placed his character .l.n the sce..lc· of justice:. 

His declaration of his non-involvement in crime was not rebutted 

by the Crown so th<;) learnc:!d trial judge wns required to consider 

it in determining the issues to be resolv~d. Evidence of good 

character cannot avail where the ~videncc points conclusiv0ly 

~o guilt. Gbod charact~r is considerad when the credibility of 

the witness(es) is being assessod. It is fair to say that at no 

time did there appear to have b~en a consideration of this aspect ;i 

of the defence in the learned trial judge's assessm0nt. of the 

evidence. 
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In Archbold 1992 Edition Vol. I at paragraph 4-418 the 

learned author states: 

"There has been a spate of recent 
authorities on the appropriate 
direc~ion whcr~ the defendant is 
of good charactE.'r, some of which 
arc inconsistent as to the extent 
of tho dir€ction, but, with the 
possible ~xception of R. v. Kabariti 
[199lj 92 Cr. App. 362, C.A. (and 
~ven ther~ it was hold that the 
Berrada direction (post) should be 
given in almost all cases and in 
any event in any case of seriousnesa), 
all of which appe~r to agree that a 
direction is necessary on the 
relevance of good character to the 
jury's assessment of the defendant's 
credibility. It se~ms cl~ar that 
R. v. Smith [1971] Crim. L.R. 531, 
C.A. (where the trial judge omiLted 
to r€fer to the defendant's good 
charact0r and the Cour t of App<::al 
held that ht:: had no duty t o ref er 
to it), no longer r~presents the 
law. 11 

In R. v. Berrada [1989) 91 Cr. App. R. 131A Wat~rhous~ J .sa~ 

"In the judgment of this Court, the 
appallant was entitled to have put 
to Lhe jury from 'the judge herself 
a correct airection about the 
relevance of his previous good 
character ~o his creaibility. That 
is a conventional direc'tion dnd it 
is regrettable that it did not 
appear in the swnming-up in this 
case. It would have been proper 
also (but was not obligatory) 
for the judg~ to ref er to the fact 
that the previous good character 
of the appellant migh~ b~ thought 
by them to b0 onG relevent factor 
when thGy were considering whether 
he was ~he kind of man who was 
likely to have behav~d in the way 
that the pros~cution a.llcged." 

The appellant gave a statement from the dock and his 

credibility fell to be considered by the l~arncd trial judgs. 

Having stressed his good character it behoved the trial judge 

to deal with it in his roasons. Merely t:.o state "I do not 

accept what the accused man told me "in our view does not 

satisfy the requirement that the evidence of good character, 

such as there was, was given the consideration iL deserved. 
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In R. v. Turnbull [1976] 3 All E.R. 549 i~ was 

established that evidence of visual identification falls 

into a category which requires a careful and cautious 

approach to its assessment hence special directions are 

required. This was enforced in subsequent decisions of 

the privy Council beginning with Junior Reid v. R [1990] 

AC 363; [1989] 3 W L R 771 and followed hare in this 

jurisdiction in a line of cases which wer(! reviewed in 

R M C A 9/93 R. v. Fitzroy Craiqie et al delivered 29th 

July, 1993 (unreported). We are loath to find that the 

category of evidence which requires special treatment is 

closed and we are in agreement that evidence of good 

character, when introduced, must be. addressed. 

The learnad trial judge failed ~o express that he had 

given due consideration to the charac~er evidence and the 

language he used does not admit of a construction that he 

had the correct principles in mind and applied them in 

arriving at a conclusion adverse to the applican~. We may 

and do presume that he knows the law, we cannot presume its 

proper application.~ must be clearly demonstrated. By 

way of a postscript to the juaicial assessment of the casa 

we find our conclusion suppqrted by the fact that the appellant 

does not have any er iminal record. Indeed, it was erroneous 

to have acted on identification evidence suffering from the 

taint that the appellant was believed ·to have been recently 

released from prison since it was not expressly: .and 

unequivocally excluded from the factors which induced the 

trial jµdqe to accept such eviaence. 
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