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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPELL 16/91

(~7 COR: THE HON. MR. CAREY, P. (4G.)
THE HON. HR. JUCTLCE FORTE, J.i.
THE HOK. HR. JUQ¢¢C WOLFE, Jem. (AG.)

R. v. AS5TOH WILLIAMSG

Carlton Williams for ihoe appgllant:

Miss Carol Malcolm for the Crown

9th & 30th November, 1992

FORTE, J.i. 7
The appellant was tried and convictad on the 29th January
1991, in the Ciccult Court for tne parish of Manchestar for thsa
murder ef Huzel Facey commiitod on the 6th June, 1963. fie was
sentencad o dath,
Having rogard to our conclusion, thers is ne necessity to
set out in derail the facuts of the case. I 1s sufficient to
{ } state ther summarily. On the Gth June, 1982 ihe day on which the
deceased met his death, the appellant was scen at about .00 p.m.
in the dastrict callad Good intenit, by a witness Robinson when no
held unto Robinson's “collar® demanding that he (Robinson) take

him to Whitby aistrict, and call his cousin Douglas Facey from his
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housz. it was conced2d on both sid:s hat about two days pra-
vicusly, the appellant had nad an altercanion with Douglas Facey
who had succeeded 1n inflicting two injuries to his {the appellant's)
<:“ arm with n machste. Robinson, insistod that he would not answer
the reguest of the appellant, who was thoen in the company of fouw
other men. &t that time, the withess observed Huwel Facey, the
brother of Douglas, in the distonce, on the said read. The

appellac: then statad “A mus kill somebody tonight,” then letting
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ge of Robinson, proceeded in the directlion of Huzel Facey. Defore
departing however, he stated "Tomorrow L dont want nobody fe call
we name 1n & anything.”

The evidence for the Crown, then shifted te §.00 p.m. that

o

same night, in Whitby Distyricie, whaere the witness Elvie, was atb
home, just about to have a bath when he heard the volce cof
Huzel Facey whos¢ voeice he had known before and could identify,
saying “Lumsie you kill me.” The voice cane frow across the road.
He nevertheless, had his bath, and thercafter cams out of his
house, and in the arca from which the veoice had come, he observaed
Huzel Facay, lying on the street apparently dead and with "cuis all
cover his body". There was evidence tchat the appellant was known in
the area as "Lumsie.”

The application for leave to appeal., which we grant and
the hearing of which wo {rea*® as the hearing of the appeal,
concernad sclely with the nature of “he siatement attesced to by

Mr. Elvie, and the manner in which the learned trial judge ctreated

it im  his Jdiresctions to rhe jury. This statewment "Lumpsie
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you Kill me" was incorrectly dealt with by the lsarned trial judge.,

as a dying declaration, and accordingly his directions were consis-

Y

tent. with that cyps of ¢vidence. Thoe cirrcumstiances in which the

statement was made, disclosed Lhat Li was wade as part of the res

gastac and should bave baen admicted on ¢hao basis. The covidential
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basis for ihis principle was setvtled In the case of R. v. indrews

[1987] 1 All E.R. 513 since cited wash approval in this Court in the

el

casyvs of R. v. Hankle S.C.C.a. 1¢3/90 dated 23rd Maxch, 1992 and

o
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d R. v. Osbourne &5.C.C.&. §1/%1 dated 23xd Rovembei, 1992,

—

in the Andrews cass (supra) Lt was held that:




"Hearsay evidoence of a statcment made
o & witness by the viciim of an
1tiack doscribing how no had vocaivaed
nis injuirics was aduissibla in
evidence, as part of the re
av whe tyvial of tho attacic
statoment. was pads in coaditions
which woere sufficiently spontancous
and sufficiently CONEOMPOLAneous with
tha event to praclude the possibility
cf concocunion or drstoyiion. in ouder
for the vicuin's stavaencnt to be

sufficiently spontaneous te be adwmissible

¥ had Lo b# so closely assocliated with
12 avent waich excitad the statoment

Ture, g malice, giving rise Lo Lhw
pessibility of concoction or distoriion
the trial judgs nad %o bo satisfiod that
thn circumstances wore such ithat thoroe
was no possibility of concociion oy
aisvortion.  However, tihe possibilyly of
erroy in the facts narvatod by tha
vicrnim went o the weight co be avtachad
b obhe stabemenc by the jury and noi bo
admissibility.”

:
nav the victin's mind was still dominated
by the evenu., If thaere was a special fea-

-t N3 speech Lord Ackner, in zhe following words whic!

were cited with approval by tnis Court in the case of Hankle v. K

(supra), stated tho duty of &« trial judge in such casas:

"Where the trial judge has properly
directed himaself as to the corraect
approachi to th? avidance a

is material to suatitie hix
the conclusions which he
Lhen his decrsaion is f£inai, in an
Seonsce that 1t will not bo inwerferad
with on appsal. Of courss?, having
ruled the stacvement admissible the
judge must, as the Common uth:ﬂﬂi

wost cortalnly did maks it clear to
the jury thas it 1e for tbhom to decids

what was said and Lo be surs thai tho
WIUNesses Were not mistakon on whatv
they belicoved nad been sald to thom.
Furzher, they must be satisfied that
toe declarant did not concect or dis-
rort to his advantage op rho
disadvantage of che accused the
statcement raliad upon and whars thor
18 macerisal to raisse tihe issus, hhat
he was not activatad by any mallice or
ill-will. Further, where thaers are
spacial featuras that boear on the
pudniblllfy of mistake then the juries’
atrenvion musi be inviied to those
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The learned trial judge did not treat the siatement as

D

part of the r¢s gestae, and 50 could not have addressed his mind
to the conditions which nceded to be satisfied before it could be
admitted 1nto evidence., LAs a rosult, he gave no df?éctlons to
the jury in this regard. The opporrunicy for concoction, or the
gquestion whether the deceasaed might have been activated by malice
when he made tho statemeni was not left for the jury's considera-
tion, 1In addition, and of far greater significance, the Jjury wers
never directed, in what by virtue of the statemeont, was visual
identification, as to the caution thar must be exercised in acting
upon such evidence in.the absence of some other cevidence supporting
it. In our view in such circumstances, the jury ought to have
been adverted to the fact that the statement though adpitted in
evidence was not subjectod to cross-—exawination, and be reminded
of the particular circumstances undery which the identification

was made and the opportunity that cxisted to facilitate an
accurate identification, or which might have resulted in a mistake

(see R. v. Osbourne {supra)

The only indication that the learned trial judge had this
in his mind when delivering his summacion was in the following:
"It was night as well. Defance Counsal
makes the point, 1i¢ 1s a matter for you,
that in che darkncss was 1t possible
thact the decaasced could have bach mis-
taken? "

In our view, this was insufficient, and fell far short of
the carcful directions as indicatad abovse, which must be necessary
1n such circumstances as ¢xisted in thoe case.

in the event, the convicrion cannot stand. We considered,
whether having regard to the other evidanco in the case, we should
apply the proviso, but as we cannot say thar the jury, having been
properly directed, would have cowe to the same conclusion, we have

decided that in tne interest of justice a new trial should be

ordered. The appeal is therefore allowed, the conviction quashed,
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sentonce set aside and a new trial ordered. Having regard to
the passage of time, since the offence was commitied, we order
that the trial takes place in the next session of the

Manchester Circuit Court.




