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GORDUN, J.A. {(2g.):

On 27c¢h Uctober, 1583, after a three day trial,
the appellant wasg convicted on the capital charge at ithe
Manchester Cixzcuit Court in Mandeville,

The prosecution case was founded on the evidence
of M, Bdward Anderscon and Mr. Cleve Gayle who operatced
shops on opposite sides of the road in the district of
Yurprise in the parish of Manchester. Mr., anderson, in
addition vo belnyg a shop keeper, operated video ciﬁema on
a lower floouvr of his shop and on Sunday the llth &Apcil, 1988,
both his szhop and show business were in operation in the
evening. st about 6:00 p.w. that day lLe saw the deceusedq,
vesnond Thompson, standing in front of his shop. He went
downstaivs to checi™on the video cinema and returned upstairs
siiortly atfter. ile stood at the docr leading to the piazza

and saw the deceased in a crowd of persons on the piazza



o

apout 1y feet from where he stood at the door. In this
crowd were Leroy Militon, .audley Milceon and basil Milton.
basil Milton was armed with a cutlass, Leroy with a stick
and the appellant with & rachet knife. He saw Leroy hitting
the deceased with the stick then he saw aAudley {the appellant)
lay hold on Desmond Thoapson and stab him witnh the hnife.
After Audley stabbed Desmond he pushed him off and Desmond
fell over che steps leading to the piazza. This witness
then ran pack into his shop and raised an alaim. He was
on his way back to the piazza when the deceased passed him
with blood gushing from a wound o his left elbow. He said
Deswond's shoulder "hang down". Desmond asked hini for some
white rum to put on it and saiu "Look how Rat them chop
me ap”. The appellant was known by the name "Rat®. Desmond
weni on the server's side of the shop's counter; there ne
collapsed and Mr. anderson assisted in obtaining transportation
and took the injured Desmond to the Mandeville Police
Station. He said that the piazza was well lit by a flood
light, a street light nearby and wmoonlight. Desmond, under
attack, retreated ang was weaponless.

Mr. Gayle viewed tine incident from the piazza
of his shop some 5U feet across the road where he sat.
He saw Desmond scanding on Mr. Anderson's shop piazza.
He saw the appellant with about five other persons approach
Desmond and they began to strilie him wich svicks, something
like a doy war oioke out and he heard sometning “ligke a
machete drop”. He did not see a machete or anyone with
a machete. He saw Desmond fall down thie steps of tne piazza
and heard him say "Onu a go mek the man dem kill we” before
he ran .nto Mr. Anderson's shop. The atvackers then walked

away from the scene.
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Dr. Jackson Maille, who peirformed a post mortem
examinaticn on the body of Desmond Thompson on i9%th april,
1589, found two injuries. & severe lacerwtion at the lefu
elbow with destruction of the major blood vessels, muscles
and fracture of both forearm pones and & puncture wound
on tne posterior side of the left chesv., This latiter wound
penetratea che chest cavity and internally there was lacera-
vion of the lefi lower lung base. There was blood in the
left cnest cavity. Death was aue tc hypoxia caused by loss
of blood and injury to the iluny. The injury to the arm
could have been inflicted by <« machete and that Lo tie boay
by a knife.

Detective aActing Corporal Maxan, who responded
o the report, went to tne Mandeville hkospital that night
and in the emergency room on a bed he saw the appellant,
lie observed a wound to his rigiw hand between his fingers
downi to the palm. Maxan spoke co the appellant, telling
him of the report he had and the appellant regponded:

“Me hear say hiw a call out me

name say me thietf. Anu me go

ask him bout it and him use

macheve to chop me.”
On the i7th April, he arrested anda charged the appellant
for murder, Cauzioned, appellant seid:

[l

Ve never go there £i kill himnm,
ne only go £i ask him what him
a call vut me name and him chop
me and me dem charge for murder.”

in an wnsworn statcemen®, the appellant said he

-

venic to Surprise to attena the video cinema, he saw

esnond leaning sn the shop wall and bhe asked Desmond about
his calling appeilant's namc. Desmond, he said, pulled

a machetve, wrapped in newspapeir, ~“rom his back and attacked
him. appellant ran to the sirecu light to pick up a stone,

chased by Desmond, wiho chopped at :is head and he lifted his
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right hand to protect his head and was chepped on ic. He

saw a crowd, including his nephew, running down on Desmond,

e heard a cutlass drop then ne fainted and recovered in

the Mandeville Hospital. He declared he was ilnnocent.

'"hree witnesses were called by the defence.

Mr. ®Worman Miller, & nephew of the appellanc, was attending
the cinema show when he was alerted to an incident on the
voad, he ran up on to the road, saw hig uncle lying bleeding
in the road and without asking & guesvion he ran nome o
inform his aunt.

Mr. Austin wright went to surprise about G:U0 p.m.
on that fateful Sunday evening and he saw besmond Thompson
there. Thompson asked him if he saw "Rat" (ihe appellant)
anc thereupon Thompson proceeded vo <cell him he had seen
"Rat" breaking into a lady's house and tha% the appellant
had threacened him so he was there awaiting his arrival.

The deceased, Le said, hzd a machete in liis waist and on
one occasion as a man approached he pulled the machete and
expressed the wish that the man "could just change and
becone Rat". The witness said lie entered the bar and "was
in the bar drinking & couple rum”, He heard shouts outside
and saw the injured Thompson enter the bar.

Dz, Wilwot Bedgrinton, that night, saw the appellant
in tne Mandeville tospital in ¢ state of shock. He was
suffering from a severe injury o0 his right hand which said
injury could have been inflicted by a machete.

The grounds of appea. urged by Mr. Bdwards condensed,
armount tos

(1} ™In his summing up the
learned crial judge did not

hold the scales evenly with
iegard to the defence"

x

(ground 4°

and
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{4) The verdict is unreasonable
having regard o the evidence.

un ground (1), Hr. Edwards submitited that:

"the comments of the learned trial
judge on the absence of sworn
) evidence by the accused rnight have

C;\ led the jury to believe chat the

accused did not give sworn
evidence because his stacement
could not gcand the test of cross-
examination and this was his
reason for vesoricing to an unsworn
statement.”

The passage of the sumaing-up on which he relied

in support of the submission is on pagses 158 and 159 and

"So that was the case for the prose-

o cution. A&nd the accused man at tche
Q_} close of the case for the prosecu-

vion exercised a raght 'given cvo him
in law and he nade a statewment from
the dock, 7That statement was not
tested by crosg-examination. The
law doesn't permit you when a man
makes a statement from the dock,
to ask him any guestions. You can't
test the truthfulness or otherwise
of 1t by cross-examination. He is
protected from that type of exercise.
The law yives him the right to do
that <nd you must not use it
adversely against him. That is hiis
‘ right. The law gives him that right.
(VW When a man exercises a right in law
- it cannot be adversely used against
him. But because it was not tested
by cross-examination, the law says
you, the judges of the fact, must
attach to it such weight as you
think f£it. You consider 1t and give
it such weight as you think fit."

This passage was followed by & review of the appel-
lant's statement. Thereatter at page 1oy the lecarned trial
judge addressea the jury thuss

- "if what he tells you, you believe
<w/ him, yeu must acguii him. Because
lie would not have done anything at
all to Mr. Thompson, If it leaves
you in doubt, that is, you don't
know whether or not to believe it,
you must also aggult hinm. #Ana even
if you reject all of it, you don't
convict him for that reason, only.
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"You would now have to go and look
at the totality of the evidence,
all of 1t, and say whether or not
the prosecution nas made you feel
sure of his yuilt. If you say
yes, the prosecution has made us
feel sure that he was the man, or
one of the menn who infiicted tne

(;\ injury upon Mr. Thompson resuliing

‘ in his deach, and thac when he did

so he intended to kill or to cause
gericus bodily injury, then in
thuse circuwmastances you, it would
be vpen to you to find him guilty
as charged."

In the impugnea passage, and that which follows
above, the trial judge dida not depact from the guidance

given by Lord salmon in Leary Walker vs. The Queen (1974)

on

12 J.L.R. 1369 at payge L373

(ﬁj "fhe jury should always be told
that it is exclusively for them
1o make up their minds whether the
unsworn statceient has any value,
ana, if 50, what weight suould be
attached to ity that it is for
them tou decide whether the
evidence for the prosecution has
satisfied ther of ithe accused's
guilt beyond reasonable doubt, and
that in considering their verdict,
they should give the accusea's
unsworn statement only such weigut
as they may think it deserves.”

<*5 4 further complaint on this ground of appeal was
chat the learned trial judge's remarks on the evidence of the
defence witness Austin Wright, "clearly indicated that he was
not a witness of truth®". The passage complained of is

found at page 163 of tne record and follows a review of

T oevidence:

che witness
"So, 1is that man really a witness
of truth? 1iIs he? Because 1if you
believe what was happening, every-
- body who was on the premises that
(w) night inew that there was a fight
) going on out there, and the only
thing he heard was ‘woi, wol,'
and then he saw the man covered
in bloocd. 5o why dia he not
know like tite others what was
happening out there? His evidence
is before you for your
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"consideration and you ave the
sole Juayes of the facis. You
are o find what witnhesses you
believe and what witnesses you
aisbelacve. "

A similar submission was made on the trii

comments on Miller's evidence at page loZs

"Did he see anyihing like chat?
Does his behaviour suggest that
he saw anything like that? He

cun leaves thie show to see what

i3 happening und when he seos

nNis uncle prostrate in a pool

of blovd, not a word to anybody.
He just takes off and tells two
lauies theat they must go and

find out what going cn out

there, Hot even return with them.
It's a comment which I make on the
evidence."

1

i

al Jjudge's

We find the submissions that the learned trial

judge did not held the scales even with regavds to the

2T .

defence, without merit. Yhe learned trial judge commmented

as he was encitled to on che evidence of these withesses

and he in no wise attempted to usurp the funciions of the

jury buv scrupulously reminded them of their duty

the issues raised on the evidence.

o~ s

Vie find, teo, that there is no merit in
submission that the trial judge failed to deal in

with the evidence of Dr. Hedgrinton called by the

"I aia net going to review the
docitor's evidence in detail
because the prosecucion is not
saying, and has never sought
to say, that chis imun didn't
have an injury. The prosecu-
tion is not saying thac. The
prosecution called a witnuss
who told you that he had an
injury, the Detcective Corpoial
Maxa.

The fact that after ne
received tiie injury he was
incapacirtated, coulun't use
liis hand, 1s neltcher heire now
chece, because the prosecution

to decide

a further
devail

defence.




...8..

"is not saying that is after

hhe received tihe injury that

he used his hand and stabbed

the man."

Dir. Hedgrinton's evidence could not assist the
juLy to decide at what point during the incident the appel-

(;\ lant received his injury or from whom. All that it showed

was that after the appellant received the injury he was
incapable of wounaing the deceased by the use of his
righi: hand.

The defence rarsed by the appellant in his unsworn
statement was that he was attacked and injured by the
deceased, he fell unconscious and nad no pari 1n any accack
on the deceased. This defence aruvse only on the statenient

testimony of Mr. Anderson and

o}

Qw) of the appellant. Th

Mr. Cayle was not challenged in cross-~examination in that

do

.t was neveyr suggested co them that they were mistaken ox

F

uncvruthful. It was nov suggested to either of chem that
the appellant was altacked by the deceased. in his swming-up
Wolfe, J. dealt with this aspect of the evidence in this

]

manner: (page 125)

£

-

"The significanit thing during

this case is that the prose-

S cution called witnegses wiio
testified what happened. fThey
vere ably cross-~examined by
by, RicKetes, and i1t was nevery
at any time suggested to any
of them that the deceased ran
down upon this man with a
cuclass and chop nim. We
heard not one wora of thatc
untrl this man made his scate-
ment from the dock.
Hot one single opporcunity was
given to any of che prosecu-

P tion witnesses to deny oi €O
(\, agyree with the truchfulness or
- otherwise of the version given

by the accused man chat
My, Thompsoll an down rpon
hiin with a machete.®

in Regina vs. Wayne Spence 5.C.C.A, 2U2/66 dated

Loih June, 1990, this Court per Rowe, P. staied:
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"if o defence is raised in the
unswoirn statemenc although it

18 unsupporced by any eviuence,
that Ls to say sworn testimony
o1 doculkencory evidence that
uefence must be left to che jury
buc ithe weakness of the
supporting fact base must be
highlightegd”

(emphasis supplied).

As we have said, the prosecution's evidence was
not positively challenged in cross-examination and in
reviewiny tne defence tue learned crial judge higulighted
the weuakness of the supporcing face base. We hold that,
1N 50 doing, he did not fall into erzror. Ground (1) of
che ground of appeal, therefore, fails.

The facts were outlined in somc detail and

the jury were given faio and balanced directvions. They

wilhesses on the one hand and the unsworn sctatement made by
the appellant coupled with che eviaence of uis witnesses on
the other. identification was not in issue as on either
accounc there was a confrontation between the appellant and
the ueccased. The regard the jury had for the defence was
amply illustrated by ihe cvime they spenc in retirement
considering their verdict. Tney retived for seven minutes.
wWwe find that the second ground of appeal is also without
meriv. The appl.ocation for leave to appeal is treated as
the hearing of the appeal. The appeal is dismissed, the
conviction and sentence affirmed.

By

If counsci sesponsible for the defence continue

o

vo ignore the caveat on unsworn statements given by the

Privy Council in Solomon Beckford vs. The Queen (1947)

3 All E.R. 425, then they iwust be prepared to accept the

verd:ict of the jury.




