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The applicant applies foxr lecave to appeal his conviction
for murder in thg Home Circuit Court on the 25¢h April, 1961.
The deceasea, aAuthur Kelly was shot and killed, on the road ncar
his howe on the 19ih August 1990, an «ncident which the prosecu-
tiocn allcged was witnessad by Ferdinand Kelly, the father of
the deceased. . The incident bad its beginning when both Kellys,

father and son, were awakenad at sometime after midnight by the

sound of stones hitting upon thoir home. Ferdinand testified thax

hig son and hiwmsclf, boih got out ¢f bed, looked through a window
which faced the gateway, and there at the gaie he saw the
applicant looking over the gatu. ‘“They both then came out cf the
house, and wont to the gate, but at that time, the applicanc was
no longer there. He was however scen at bhis gat aboutr one chain
away. The dececaszd went to whare the applicant steod, and was
heard by the witness to say "Wappy., stop fling stonc round nme
yard®. The applicant who is called "Wappy" then started to use
indccent language to ihe deceased. At this time two othoer men
were also by the applicanu's gate. The deceased was then heara
to say "Boy, I tell you the trﬁth; anything you want to do with

me £ left 1t te you.® The applicant, as if in response, stepped
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back, lifted his shirt and using his right hand drew a gun from
his waist and fired two shots at the deceascd who was at that

time standing bofore him and facing him. The deceased, then

spun arcund, ran back towards his gate where the wiltness was still

standing and fell st his feet, The witness thon shouted,
"Wappy, look how you k1ll wi pickney £i1 nothing”. He started
te "bawl over"™ his son, and on locking up, he saw the applicant
coming towards nim, with the gun pointed at him. He droppead’
backwiys, as cthe applicant firea a shot at him, and was success-
ful in avoiding being shot. The applicant then ran, Jjumped
cver the gate of "Jennifer's house®™ - oppositae to the gate of
the witness' yard shouting "Gunman in the arca®. He testified
rhat at the time tha applicant shice his scn, the other two men,
whom fie did not know before, and wihom he ceould not describe, ran
away in the opposite airection. Soon after the applicant
returned from Jennifer's yard, and went into a car which drove
AWy .

Detuctiva ALictg. Cpl. Worman Anderson was on nobile

patrol on that same morning at about 1.00 a.wm. aleng Newland Road

when a car ‘signalled' him to stop. Having stopped, he saw the applicant

alight from the car and come up to the police vehicle. The
applicant then made & repert to him saying -
“Some thieving bwoy come back down ithe

lane and shoot up them cone another,
and ona of them is in tho lane lying

B

down",
As a result the Detective proceeded to Torna Lane, behind the
applicant who travelled in the othey vehicle. There he saw a
crowd of pecplc and the deceased lying on the road in front of
Perdinand Kelly's gatc. In the opinion of the Detective the
deceased bad already oxpired, but novertcheless was bleeding
from a wound to his chest. The Detective testified that as he

approached the sccro, and in the prescnce of the applicant the
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witness Kelly pointed to the applicant and said "A Wappy kill
me son.” Tha applicant then replied “Mi kill your son”
whereupon the witness stated "Yes I saw you shoot my son and
fire one shot at me".

i post-mor.em examlination was subsequently performed
on the body of the deceased by Dr. Reyston Clifford, the
Government Forensic Patheclogist who opined thalt aeatn was due
to a gunshol wound to the chest, and gave detailed avidence of
the wound.

in an unsworn statement given in his defence; the
applicant admitted to living on Torna Lan: where the incident
occurred, but denied any involvement in the Killang of the
deceased. On that night he was at homa, bui as he was undey
medication, he was aslecp in bed. He was however awakened by
the scunds of iwe gunshiots, and consequantly looked cutside, and
thaore saw two or more mern run past his gate. There was another

man standing at the gate across from his, who asked him if he had

heard the explosien. At the time, this man was with his "baby mother",

and two other persons. After he had replied in the affirmative, the man

pointed out some of the wen that had run dewn thoe lane and he
replied that he had seen them. Because the area had been recently
frequented by ’‘criminals’ he,in thce company of the other man, wenc
down ithe lane with the intention of gebtting in touch with the
polica. When he reached Mr. Fardinand Kelly's gate, he saw a man
lying on the ground, but in his anxicety to get to the police he
did not stop to sec who was lying thers. He went by the tavern
out in the square, wherce he saw Me. Kelly and his friends. To

Mr., Kelly he sald “Cerman bwoy, the man dem come back and shoot

up the lane again®. At that time a man named Sammy offered to Lake
him in his car tc the police and it was on their way that he saw
the police car, which he stopped, and thoercafter made the report
to Detective Anderson. They returned to Torna Lane, where he

admitted, the witness Kelly told the police that it was he
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(the applicant) who had killed his son. He said, in response,
he laughed, and said "Weoy him sayy A no me kill you son.”

Iwo grounds of appeal were argued in support of the
application., The first contonded that the verdict is.unrﬁasonable
and cannot be supperted having raegaord to the evidence, The
second, deals with ine wmanner in which the learned trial judge
déalt with the evidence of a defence witness Professor John Golding
who testified as tco the results of an examination of the right
hand of the applicant, as it would affccr his ability to discharge
a firearm. This evidence will be cxamined in more detail, when
we come ¢ examine this second grouxnd of appeal.

in so far as the first is concerned the gravamen of the
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complaint related 1o the issue of visual identification, and the
circumstances under whicn the witness purported to have ildenti-
fied the applicant. Mr. Chuck submitted that -

"The identification evidence is highly

unsatisiactory; the circumstances in

which the scle e¢ye witness for the

prosecution purporied to identify the

accused are such as to casi grave doubts

on the accuracy of such identification.”
He then in detail, attacked the evidence, relating to the three
separate occasions during the incident, that the witness described

as offering oppertunities for identifying the applicant.

(i) The identification at Relly‘s gate

The witnoss wesitified that he bad seen the applicant at
his gate which was five yards {(pointed out and estimated by the
court at page ) from his bedroowm where he was then standing. He
was able to sce by the light on the cave of Jennifer'’'s house
across the road, and which shone unto the road. 7The applicant;
was facing him, and had his hecad stretched over the gate, which

the witness estimated to be six feet high.
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He had known the applicant for approximately twelve
years, and it was admitted that during this period, the
applicant lived on the same road, and also knew the witness.

Mr. Chuck, however complainad that the witness could
not prcperly identify the person at his gate, as the gate was
¢ £t tall, and the light from Jennifer‘s house was too far
away to enable sufficient light to focus on the spot where the
assailant stood at the gats. He submitted further that as the
person at the gatc was facing into the yard of the witness
Kelly, the light would only suine on ihe back of his head, and
would noi enable the witness to make an ildentification.

The distance betwean Jennifor's house and the witnass'
gate was never wmade clear by the witness, and no aictewpt was
made tec ascertalin a preoper approximaticn of that distance. It
appears, however that he was maintaining thet Jennifer's housc
was ten feet from his gate but also in answer to counsel for
the defence, admitted that there was & road in betwacen the two
houses and that road was about 1§ ft wide. The impression
therefcre is that in speaking of Jennifer‘s house the witness
cbviously meant the 'gate' of that house. The light from which
he purported to identify the applicant was however upon the
zave of the house which must have bgen some distance back from
the road. He however testified that the light was sufficiently
near and sufficiently bright to 1lighi up the road, so as to
facilitate his recognizing the applicani at the gate. In this he
received support from Detective Anderscon, who testified that
"The area was brightly lit from a burning electric bulb®". Apart
frow challenging by way of cross-examination the circumstances of
lighting described by the witnesses Kelly and Anderson, the

defence brought no evidence to establish anything to the contrary.




In these circumstances, it was open to the jury with
propaer directions to come to the conclusion that the witness
could identify the applicant who was well known to him for a
long period cof time,

That, however was not the total opportunity for the
identification, as the witness also pucported to recognize
the applicant while he stood at his gate, one chain away from
where his scn was shot at the applicant's gaie. That brings
us to the second area of contention by counsel for the
applicant.

(ii) Identification at applicant's gate

The evidence astablishes that the witness was one chain
away from the applicant at the time he purports to identify hip
as the person who shot his son. The evidence of light was the
same, as he made this identification by virtue of the light
shining from the eave of Jennifcr's house. The witness, as did
Detect.ive Anderson, testified that the light shone into the
road and lit it up. BMMr. Chuck however submits that a light
approximalely one chain away would be poor and could not have
cnabled a proper icentification to be made.

in our viow, this was essentially a guestion for the Jjury,
as given the totality of the evidencs, the jury could properly
conclude that the identification was accurate.

(1ii) Identification as applicant approached witness

Mr. Chuck contaended that, the witness as he bent over his
son, and lookzd up and saw the assailant, would have been
expericncing a "mwost short and terrifying moment™ and consequently
his identificaticn in those circumstances would be dubious.

This contention however was based on a false premise, as
there was no «vidence to suggest that the witness was in any way

affected in this regard.
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Counsel for the applicant, approached the evidence of
identification by segmenting the incident into three separate
and distinct areas, and failed to address the fact that the
identification of the applicant was based on an almost
continuous vicwing of the assailant throughout the incident,
i.e. with the exception of movement from one gate to the
other, the moment he was seen at the gate until he jumped over
Jennifer’'s gate. in determining whether there was room for
error in the identification made by the witness, the jury,
thercefore rather than looking at cach segment by itself was
entitled to look at the incident as a whole, the duration of
time (almost % an hour) the almost continuous viewing of the
applicant throughout, the state of the lighting, and the fact
that the applicant was well known to the witness for a number
of years, and that he was accustomed to seceing him alwost daily
as he lived on the same road.

in our view, there was ample cvidence upon which the
jury who, were admittedly properly directed on the issue of
visual identification, could have found that the circumstances
under which the identification was made, were adeyuate and such
as would allow for a2 correct identification.

Under this ground, it was also contended that the
credibility of the witness was so destroyed that his evidence
was incapable of belief. Mr. Chuck in support pointed to two
discrepancies in the evidence of the e¢ye-witness, one relating
to whether the sleeves of the shirt worn by the applicant that
night was long and the other relating to what hand the applicant
used to lift his shirt before drawing the gun from his waist.

These were certainly not of sufficient welght to warrant
the conclusion called for by Mr. Chuck, and since the learned
trial judge had correctly directed the jury on the manner in which
to treat discrepancies we cannot find any justification for the

complant made in this regard.
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In a last effort to impeach the witness' capability to
make a ceorrect identification Mr. Chuck pcinted to evidence
which disclosed, that the witness adamitted that on another
occasion he had made an inccrrect identification of Detective
Anderson, but maintained that the reascn was because e did
not know him well enocugh. He was however insistent that he
had made no such mistake in ildentifying the applicant. In
cur view the two circumstancses ars different. in this case,
the applicant is well-known by tne witness whe was accustomed
t0 seeing him every day for the twelve years ne was known to
him. In the case of the police officer, apart from the morning
of the incident, he had seen him on one other ovccasion when he
was driven to Couri by the officer, and his kncwledge of him,
was limited to that extent. In those circumstances, the mlistake
made in the incerrect identification of the police officer
could have had no welght in determining ithe issue of the
applicant's idencificacvion. in any eveni, the learned trial
judge did remind the jury of that ovidence and left it for
their considerazion. We ccnseqguenily find no merit in this
contention. The gicund of appeal therefore fails.

We curn now tc the second grcund of appeal which reads
as follows:

"The learned trial judge failed to direcc
the jury cthat they should give such
welght as they saw fit to the expert
wvidence of Professos John Golcing on the
maitter <f the conditilicon of the accused
man's injured hand in relation to whether
he wculd have be«n able to apply
sufficiceny pressure to discharge bullets
from a fiiearm, and that if they believe
the expert evidence or had reasonable
doubt as to whether the accusced man
could have fired a gun they shculd acgult
him.,”

This complaint arose out of evidence given for the defence by

Professor John Golding, a surgeon who had cxaminedthe applicant

on the 24ih Septembexr, 1990 approximately.ome month after the- murder

of arthur Kelly, and found the following {sce page 107):
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... he was complaining of weakness and
deformity of the right wrist. I found
that: he had sustained a scvere fracturxe
cf the lower end of the radius, which
had hcaled by scar tissue rathore than
, bone. There was 1% inches of shorten-
<V» ing of his right forearm. The rave of
~ rotation cf his wrist was considerably
reduced and there was conly about a
half of normal rangs of floxion ana
extention at the joint. He was unable
to fully flex his fingzrs and the powsar
of flexion of his fingers was markedly
raduced.,

o attempt was made to discover from the dector, whaether
he could estimate the age of tha injury, the offence having
preceded the date on which thae applicant was examined. The

applicant in his unsworn siatement, however, did say that on

(

the night. of the incident he had been in bod, having taken
medication for the pain he was suffering from his injured hand.
It was also admitted by the witncss Kelly in cross-gxamination,
that the applicant had had an accident “with his nand” pricr to
"rthe killing of his son.”
The issuc arosc therefore, as to whether cor not the
applicani was capable of discharging a firearm on the morning
L_» of the murder.

B in an effort Lo get some agssistance from the docror,
counsel for the defence entered inte the fcllowing dialogue with
him at page 107-108:

"¢. Professor Golding, in yecur cpinion,
would he be able to support any

weight in his right hand?

A. Well be could caitalnly support some
weight but not a normal amount.

o Q. Professor Golding, have you @ver used
( 7 a firearm?

A. Yes.

¢, In your opinion, Professor Golding,
would Mr. James, Balvin Jamcs, in
your opinion, be able to discharge a
firearm three timcs?
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A, I think it would depcnd on the
weight of the fircarm, M'lord,

but it certainly would not be
gasy for him to do.

Hi5 LORDSHIP: Depending on the
weight, he would be able to?

WITKESS5: He would be able to

fire it, but with difficulty and

I think he would have difficulty

in aiming it. Keeping it still.”
Counsel also elicited from a Ballistic Expert called for the
defence, thaz depending on the type of firearm it would take
anywhere from one pound to six pounds cf pressure to discharge
it. The expert alsc identified thrée cartridges found by
Detective Anderson at the gaie cf cthe applicant on che mourning
of the incident, as having baeen discharged from a magnum fireaim,
In the end,; Professor Golding's ovidenco was not as helpful to
the defence, as was obviously hoped for becausc he admitted thac

rhe applicant could, albeit with some difficulity, discharge

i

firearm. As the complaint however relates to the treatment of
this evidaence by the learned trial judgs, we have only to xefer
to one passage, which occurs after the learned irial judge had

rewminded the jury of the Docror's avidencs, and which in our

view =2ffectivcly disposes of the complaint in ground Z:

LH

... Mr. Foreman and membexs cf the jury,
these are things that you will have to
consider, but what ithe Dzfence is saying,
they are asking you to deaw the infcerence
that this accused nan would not be able
to handle a fircarm as the witness
Ferdinand Kelly said he cid, and that
goes Lo show that Kelly is also telling
a lie, in other words, Kolly is lying
all the way.

if you accept the evidence that this man
could rot usc a fircarwm because cof the
condition of his hana thon, Koelly must
e lying to yvou bicause ue could not,
Kelly said he saw nim pull the gun fiom
bis waist with his vight hand, point it
at his son, fired two shots anda he ran
tcwinds him and fired another shot at
him which didn't catch him.® {(Emphasis
added ]
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The underlined words indicated te the jury that an acguittal
was inevitable, 1f they found that the applicani could not
discharge a firearm. Thilis was in fact very favourable to

the applicant as the evidence revealed that he could discharge
a firecarm albeiv with some difficulty. With reference to the
applicant's ability to aim the gun it 1s significant that the

son who was near to the assailant was hit by the bullet fired

at him while the shot fired at the father while cthe assailant
was running towards him missed ifs mark. These directions
read together with the earlier directions of the learned trial
judge in respect of Ferdinand Kelly, made it very clear teo the
jury that unless they were sure that the witness Xelly did

seec the applicant fire the shots &t his son, they must acguit
him. Here ara those directions:

"Now the burden of procf is on the prosecu-
tion to satisfy you so that you feel sure
that what Mr. Ferdinand Kelly had said that
he was there and saw tho accused man firead
that shot that killoed his son. You have to
be satisficd so that you fool sure about
that, and it is the prosecu:iicn who must
satisfiy you."

He later diracted the jury as to the conclusions which result

from the view they took of the evidence of Kelly. BHe said:
"eeo Mr, Foreman and members of the jury,
if you find that the witness, Ferdinand
Kelly has told you a deliberate liec when
he said he recognized and saw the accusad
that night shot his son, or if you find
that he may be lying about it then, you
must find the accused man nov guilty.”

it is conceded by learned counsel for the applicant thaf)
the lecarned trial judge gave very careful directions on the

dangers of acting on the evidence of visual identification, and

reminded the jury of the possibility of a mistaken identification

being made.
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Having considered the specific areas in which it was
sought to impuén the quality of the visual identification
evidence as well as the credibility of the witness Kelly, we
are satisfied that the trial judge dealt appropriately with
those issues. We are also satisfied that the defence of tho
applicant was fairly put to tha jury. In  he result we con-
clude that there is no merit in this groun-.

The application for leave is accoirdingly refused.




