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CLREY, J.h.:

At the conclusion ¢f submissions on 26th June, we
treated the hearing of these applications for leave to appeal
as the hecaring of the appeals which we dismissed, intimating
then, that we would put our reasons in writing and hana theam
down at a later date. In fulfilment of that promise, we now
do so.

On the l6th Novemper, 1988 at the St. Catherine Circuit
Court before Rowe, C.J. (acting) and a jury, these appellants
were convicted of the murder of Peter Batchelor and in the
case of Arthur and Balvin Mills, sentence of death was
pronounced, while the other two appellants (being queniles)
were ordered detained during Her Majesty‘'s Pleasure.
rthur Mills is the father of the other appellants which makes

this case most depieéssing indeed.



The Crown's case depended substantially on the visual
identification evidence of a number of witnesses called by the
prosecution and the testimony of one of their number as to the
utterances of the murder victim at about the time of the
incident leading to his death. The defence of all the appellants
save Balvin kMille was the usual one of &libi, who asserted that
he had defended himself against a felonicus attack made upon
him by Peter Batchelor. ot unnaturally therefore, the grounds
of appeal in respect of the three "alibi defence"” appellants
challenged the directions with respect to identification and
the admission of the statemeni of the dying victim identifying
the appellants as his attackers.

We are cbliged therefore tou detail the evidence
surrounding the death of Batchelor befcre dealing with the
submissions nade by counsel in this case.

The incident which gave rise to the charye of murder,
occurred in a district called Pennington in St. Catherine.

That district does not appear to be served with electricity.
it all events, at the time of this incident, a matter of two
months after Hurricane Gilbert, the area of Pennington was
without that modern adjunct to civilised living., Victim,
appellants and witnessges &all lived in this country district
and were all known to each other. They were boxn and grew
up in this area; they all attended the same school. The
relationship between the Batcchelors and the Mills was less
than cordial. Hoth families are related. There appeared to be
guite a number of quarrels between the families, the reasons
for which, never clearly emerged,

On 22nd sugast, 1987 a number of young men repaired
to a Mr. Dennis' bar in their district. Among that company,

were Dorant dMitchell, a witness for the Crown and Peter Batchelor,



the slain man. There they remained from 6:0¢ p.m. to 9:10 p.m,
or there abouts. Three cf the appellants, the three sons
arrived there at the same bar but in a matter of minutes,

Basil and Garfield left, having "walked around." Julius

however, remained and having surveyed the scene, he too departed.
It must have bkeen the Crown's theory that the appellants

presence was a reconnoitre to ensure that their victim was at

the bar for he livea in the same direction from the bar as

they did, and would therefore traverse the same route which

they must take to return home.

Upon their withdrawal, the slain man intimated his
intention to go hcme to ked. He then left in the company of
one Richard Brailsford, and walked in the direction taken by
the appellants. According te Wichardé Brailsford, as he was
within a guarter chain of his gate, Basil and Garfield mMills
suddenly materialized from the dark ("from underneath a
shade tree®}, Gavfield Mills then chopped Batchelor who ran
cff into Richard Brailsford‘s yard where he fell. The light
available emanated frcom a "well turned up” kervsene il lamp
in a house which was set close to the roadway, and alsc from
a filashlight which Balvin had switched on. These appellants
according to kichard Brailsford came guite close to him -
“dem did near ‘gens me you know," after Peter Batchelor ran
off, this witness continued home. Subsequently, responding
to shouts of aiarm which he heard, he ran to & spot one and a
half chains from where Garfield and Balvin Mills had attacked
Batchelor to fiund him lying on the ground on the point of
death, it was this scene which greeted MHr. Mitcliell who had

also heard cries of alari.



Another witness was konald Brailsford, a cousgin of
Richard Srailsford who at about the material time was
gambling at 2 shop wvhere the injured man complained
to him that he had been chopped. He noticed an injury to his
leg. Rkonald Brailsiorxrd ceased playing and helped as he said

"to pilct® the injurad man home, There was a small incident

o

shich tock place when they arrived by Brailsford's gate but its
relevance to the nurder is not altogether clear to us. What is
clear is that the injured man continued unaided towards hig
house while Brailsfcrd remainea behind obviousgly distracted by
the incident. Cries of “murder® by reter Batchelor caused him
to rush down the road where he saw "a crowd” armed with machetes
chopping Peter Batchelor, That crowd comprised the four
appellants ("Jules and hig family”). Wwhen he was c¢ne and a half
chains away frow them, he scraped his nachete on the ground ana
enguired if they meant to £ill the youth., de heard soneone say
"give him it, give him 2t." Une of the appellunts bheld a

flashiight which was focused on fatchelor. ‘that was the only

I—!

ight he used to discern what was taking place. This conflicted
with his cousin who seid the light from & nearby kercsene lamp
helpad to illumine the scene.

Ancther eye weitness was Dopson Wynter, a security yuarda.
At the rvelevant time, he had reached the gate to his hoime when
he heard a shout of "do, no kill me."” &Lfter it was repeated,
he went on to {he rcad and observed a group of men chopping
someone who was lying on the ground. f#He was a half chain off.

Cne of the assailants neld a flashlicht on the victim. From its

=

light, he recognised these four appellants., He heard the sound

of a machete gceraped alon

o
o~

¢ the ground. 7he f£lashlight was

4,

turned in the direction of the sound and he did see someone whon

o

he could noc then make our. It turned out to be konald Brailsford.
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Thereafter the men fled, running towards him but turning off
intce a short-cut. He went up to the injured person and

recegnized Peter Batchelcr. One Lecnard Gordon was also on

N

the scene, Batchelor then zaid - "Jules and his bwoy dem
chop me up.”® Having saild that, he died. He noticed that tne
gdead man's left arm was severed., "Jules® is the appellant
Arthur Mills,

When the pcelice interviewed RBalvin Mills, he admitted
chopping Peter Batchelor "fa (for} him call me pussy hole.....
and if you tink a lie ask me breda Gary. Him se no fi chop
him nc more.” He handed over the machete he had used.

We have already indicated the defences put forward by
the four appellants and do not consider it necegsary to rehearse
their unswcrn statements. We can go straight away to consider
the substantive ground, common to Arthur, Garfield and

Julius kills. 'fne ground was expressed in the following terms -

i.nl
o

That the learned trial judge failed
Lo direct the jury adequately in
relaticn, to the issue cf identifica-
tion thats-

{a} fe failed to warn them or make
veference in any terms toc the
possibility that & mistaken
witness can be a convincing one
and that a number ¢f such
witnesses can all be mistakeng

{hi He failed to remindg them that
“even wilen ¢ witness is purporting
to recognise someone whom he kKnows,
such as a close relative or a
frienc, mistakes can Le made. To
the cuntrary such directions as he
gave (see p. Y5}, erroneously
appeared to suggest that priox
knowledye of or acqguaintance with
the accused wouid obviaile the
possibility of erroi;

{¢) He failed to direct them to examine
closely the circumstances in wihich
the identification by cach witness
came to be made and, in addition,
failed to pcinc out to them specific



weaknessee which existed in

the evidence of idencvificaticn
particularly in relztion to the
issues of -

(1) +the absence of any or adequate
lighting at the locus in guoj

(ii) tne long distances over which
the identifications were mades

(iii} the uncertain but brlef duration
of cpportunity for viewing;

]
[

the pessibility of cbsiruction
resulting frowm the garticular
circumstances,”

The function and responsibility cf a trial judge called
upon tc sum up to a jury in a case which depends upon

identificatiocn evidence has been spelt ocut in a number of cases

beginning with R. v, Whylie (1%77) 15 J.L.R. 163. 7The areas

upon which that case has been overruled,; do not afiect that
responsibility save in one respect, viz,, his duty to withdraw
a case from the Jjury where the case is a “weak" one., In that
respect, we have been told quite firmly by the Privy Council

that ali the principles c¢r guidelines laid down by Lord Widgyery

in R, v. Turnbull (1576) 2 All E.R. 549 applying in this
Jurisaiction with full force and effect. We would summarize
their duties in this way. &~ trial judge mustc warn the Jjury of
the inherent danger in visuval identification evidence. He should
point ocut the reasons why caution is essential in ithat regard.
Where there is nc suggestiosn that the witness is deliberately
commitiing perjury, oput that the witness is honestly mistaken;
then tchere ig an obligaticn to warn the jury of the possibilicy
of inaccuracy on ihe part of such a witness for the reason that
an nonest witness is likely to be the more convineing. See

ey

k. v. Horace Cameron (Unreported] 5.C.C.5. 238/58 dated

23rd Cctober, 19%89. 7Then the judge should discuss with the jury

the circumscances in which the icentification took place.
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He should identify any weakness in the identification evidence.
The learned Chief Justice (Acting) gave directions
in regard to identification evidence between pp. 94~%6 of the
(mj - Record. He said this -

we The issue which I come to at this
point is the issue of identification where
the prosecution's case rests wholly or
substantially on evidence of visual
identification, then a jury wmust be careful
in how it assesses that evidence because it
is pcssible that a person who says I saw so
ancg so, & perfectly honest witness can make
a mistake and a nistake is no less a mistake
because the person is an honest person. So
a jury has to be warned that it is dangercus
te convict perscns on ‘I see’ evidence unless
they arve satisfied that the people who come
S along ana claim that they have seen the
(MJ accused have the kind of opportunity to make
the identification and to recall the .
circumstances of the identification, and you
the jury can be guite surec that the person
is5 not making any mistake at all. Ycu can
be satisfied that it is a true and correct
idencification. 8o you will take into
ceonsideration a number of things. If one
sees someboudy for the first time and tries tc
identify bim two cr three weeks later on,
then that might be mcre difficult than if he
says I am identifying sowwebody whonmn I have
known for many years and whom I see
regularly. So that the more you are acquainted

. with, the longer you inow & pexson, the better
(\) you are able t¢ identify that persoun, by

seeing the person.

in your own experience socuebody whom you
know but you smiight not see very often you
might starc off by saying, what a person
resemble so and s0, but when the person coumes
near, you say, Ch, its a mistake. But you
might have tnrned off before the person got
to you and you might have gone away with the
feeling that it was the person, not realizing
that vou were mistaken,

You will take into consideration the
light conditions. In broac day-light one is
(“\ better able to see somebody than gay at night
: even if you have electric lights and if ocne
has bright electric lights you might have a
better oppoitunity of seeking someone than when
you have a small shaded lamp. So the
lighting c¢onditions you must take into considera-
tion when youw are dealing with whether or not
the person had the opportunity to make observa-~
ticn tion which the person made.
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Now, you have to take intc considera-
tion wnether there were auny obstructions
thac prevented the person from making the
observation.”

He then gave examples of obstructiocns and continued -

"

The distance that the parties are
separated that would make a difference;
someone who is near to you, the likelihood,
you might say, is that you would be able to
cbserve thdc person more easily than one who
is far away.

Kow, you will have to ccnsider naturally,
whether the witnesz who you have before you
is a credible witness, that is to say,
somebody who you can believe, because a person
might be right up against ancther one ana tells
you, ‘i gaw s¢ and so," but you say, 'Locik, I
couldn“t believe g word this man has told ne,
I don't believe him, He seems to have some
reason for wanting to tell an untruth, I
don't pelieve him, although he said so and so.'’
Lo, hiis opmﬁltunlty means nothing to you, if
you don't believe him.

In this case, it was never suggested to
any of the witnesses who came forward to make
the identification that they had any reason
whatever to tell you an untruth on any of the
accused. 1%L was never suggested that any of
the family feud, about which you had
evidence, spilled over e any of these

wiinesses. The suggestioa was, you are mistaken,

the lig¢ght was not good enoygh., 'fhey said, we
are country people, we decn't have any electric
light in our area. We o up and down and what
Wwe use t¢ see is flashlight and ocur eyes and

if there is a little light wa make use of it.
We aie all up and down the rowd at 9:00 ofclock
at night or 9:30 at night, &nd we manage to

see where we are ¢oing.

S0, you may take as sensible people,
2ll these things into consideration and say
now, ‘Well, the distance is too far for them
to marxe any identification? Was the light too
poor for the witness to make any identification?
Because, ;f you say, we can't accepi ithe
tdentification in reliation to those persons who
said they were there, then the case would be
gone, against them, those who said we were not
there. If you say the identitfication is not
good they would nave t¢ be acguitted because
the crown would not have proved that they
did anything.”



in those directions the learned judge, in our view
correctly, clearly and accurately cairried out the functions

and opliyations we have swanarized. He has

i) yiven the caution
ii) stated the reasons for the caution
1i1) pointed out that the hcnest witness

can be as inaccurate as the
deliberate liar

V) discussed the circumstances of the
identification in the present case

and
v} idlentcified what has been described

as a weakness i.e, the lighting
conditioni.

A summing wp, we have salild on numerous occasions is not an
acadenmic lecture or disguisition on general legyal principles.
it shoulc be designed to bring home to the jury cvhe precise
issues which fall to be ccasidered by them, having regard to
the particular facte before them. The summing up should be
tailor-made to fit the particular case. ind consequently,
it mugt cater for the individual judge's linguistic style and
habit of thought. ‘i'his court cannot and should not lay down
ritualistic formulae or catechisms te be trotted out by a judge
in any given situation. The guestion should be, has the jury
been assisted by the judge in appreciating the legal principlies
they should apply and have those principlez been clearly and
accuracely stated?

It is perifectly true that the learned judge did
not in terms say that “"a mistaken witness can be o convincing
one.” But to say, as the Chief Justice (icting) did, an this
case that"a perfectly honest witness can make a mistake and a
mistake 1s no less a mistake because the person is aix honest
perscn® can bear no other meaning than, that a mistaken witness

can be a honest witness. We deo not think the descriptive word



“convincing” adds anything to honest. We do not doubt that
“honesc” as applied to witness would connote to a jury that the
honest witness i3 the more likely to appear ithe more credible.

As we pointed out in R. v. Cameron (supra] at pp. 2, 3, in

dealing with the need for the warning to be given where honest
witnesses were concerned -~

“The need for the warning is all the more
necessary when the evidence is given by

an obviocusly honegt witness because the
honest witness s likely to appear &1l the
more convincing to the jury although he
might well be wmistaken.”

In K. v, Turnbull {supra) Lord Widgery in his guidelines

Gid say that the judyge "should make some reference to the

possibility that a mistaken witness can be a convincing one....”.

He was not there suygesting that that form of werds need be
used. Indeed he went on to say -

“Provided this is done in clear terms
the Jjudge need not use any particular

Form of words,®

The learned Chief Justice (Acting) was ceoncerned in this case
with the “honest” and therefore convincing witness. That
was the burden of the defence. This is clear from this direction

at p. Y46, where he said =
“in this case, it was never suggested to
any of the witnesses who came forward to
nake the identificaticon that they had any
reason whatever to tell you an untruth on
any of the accused. [t was never suggested
that any of the family feud, about which
you hadé evidence, spilled over to any of
these tnesses. ‘The suggestion was, you
i

GYVE WLLTAKEN, ococeocoes o

All the witnesses who purported to identify these
appellants, knew thewm well, &All were from the same district
living guite close toyether, ‘the directions given must therefore
be considered against that background of fact. So, wihere the

jndge speaiks of mistakes being possible, it is to be seen in
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that context. The learned judge in his endeavour to assist
the jury, pointed out three situations in which identifica-
tions may be made, ranging from "difficult”" to "easier to
identify®. He said this at p. 95 -

"So you will take into consideration a
number of things. If one sees somebody
for the first time and tries to identify
him two or three weeks later on, then
that might be more difficult than if he
says I am identifying somebody whom I
have known for many years and whom I see
regularly. So that the moxre you are
acquainted with, the longer you known

a person, the better you are able to
identify that person, by seeing the
person.

In your own experience somebody
whom ycu know but you might not see very
often you might start off by saying, what
a persen resemble so and so, but when the
pexson comes near, you say, Oh, its a
mistake., But you might have turned off
before the person got to you and you
might have gone away with the feeling
that it was the person, not realizing that
you were mistaken.”

We reject the argument that the jury were not invited
to examine the circumstances in which the identification by
each witness took place. The sumuing up was expressed in
language that was clear and helpiul; it was obviously crafted
for the particular jurors in the case. The facts in the case
were quite straight forward. The judge reviewed the eavidence
of each witness and in the directions previously set out, he
put forward a number of factors which the jury should consider.

For éxample, he required them to consider -

(i) previous knowledge by witness
of assailant (p. 95);

{ii) 1light conditions (p. 95);

(iii) distance.




Then he said finally (p. 2¢) -

"S0, you may take as sensible people,
all these things intce congideration and
say now 'Well, the distance is too far
for chem to make any identification?
Was tvne light too poor for the witness
to make any identificationy”

The facts in the case were short, sharp and brutish and

altogether uncomplicuaced. The defence thrust was - cthe witnesses

are nonest but mistaken. They are mistaken because the light
was not of the best. The learned hief Justice (Acting) gave
every assistance to the jury. #As we have previously observed,
his directicns were relevant, accurate, adequate and fair.

indeed he was faithfully following R. v. Turnbull (supra) as we

are now bound to do. We have come to the conclusion that the
basis for challengye is without foundation and in the result,
the ground fails.

Ground 2 which was another common ground, was stated
thus - |

25 The learned trial judge in directing

1e jury on the issue of the alibi

ced by the applicant in nis defence
e P. 94) failed tc¢ direct them that
even if they did not believe the
applicent's alibi their rejection of it
did not by itself constitute support
for the identification.”

ot
O] Q e
b

@

Yy

We have said before in tnis judgment that directions should be
tailor-made for tiae particular case, and should not be reduced
to uttering formulae. There is no dispute that the judge did

not use the languaye set out in the ground. In R. v. Turnbull

{supra) Lord Widgery had pointed out that false alibis nay
be put forward for many reasons and then suggested that the
jury should be reminded that proving the accused has told lies
goes not preve that the accused was present at the scene cof
the crime,

Ae we understand it, in the United Kingdom an accused

person whe intends te relv on alibi is required tc give notice
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of his intenticn to dov so. it trial, he goes into the
witness box. It is true then to say that the defence has
undertaken to prove an alibi which the Crown can then rebut.
snlthough in this country there is no such statutory reguirement,
accused persons scldom, if at all, enter the witness box to put
forward alibi; they invariably make an unsworn statement. Where
the accused goes intou the witness box to put forward that
defence, then the Crown in cross-examination might well destroy
that alibi. The need foxr the directions suggested by the
learned Lord Chief Justice becomes relevant and necessary for
invariaply the jury are told that the =svidence of the accused
may have one of three resulis. It mignt convince them of hisg
innocence; it might convince them of his guilt or it might
raise a réasonable doubt. The Jjudge then would go on to say
that even if you find thet the accused is telling lies, you,
the jury should not, on that account alone, find him guilty.
You must consider the Crown's case etc.

Where an accused makes ah unsworn stacement, no such
directions can or should be given. The jury is told to

accord to such statement such welght as they fully consider

in this case, such & direction was not necessary in

the iight of the organisetion and structure of the summing up.
a8 Crown Counsel rightly pointed cut, the jury were told to
look to the Crown's case alone which meant no support could be
derived from any other source. At pp. 96-97 the learned
Chief Justice (ihcting) gave the following directions -

H e eosncoconnosasohibCcause, if you say, We

can't accept the ldentification in

relation to those perscns who said they

were there, then the case would be gone,

against them, those who said we were not

there. Xf you say the identificaiion is
not good they would nave to be acguitted



5

w ] 4o

"because tihe crown would nct have proved
that they did anything.

If you are satisfied, having regard
to all the conditions which existed on
that night, that Dorant #itchell had the
opportunity to see all the three accused
at fizrst. That Richard Brailsford had
the opportunity to see Basil and Gary. Iif
you are satisfied that Ronaid Brailsiord
had the cppertunity to see the accused,
Arthur and the three sons, that night, if
you are satisfied that Depson Wynter, the
security guard, had the opportunity to see
and to recognize, and is speaking the truth
when he says that it is the four accused
who were among the people who were chopping
up the deceased, then you would have
evidence on which you could say, 'Yes, they
have been properly identified.®"

The implicaticn was clear. Mics Richards also argued that

there was nc submission either before the jury that the alibi was

a fabrication which would call for the suggested directicon. Ve
think that to be right. In our judgment, this ground also

fails.

The final ground in respect cf the appellants
hustin Garfield and Juliug Mills and the sole ground con behalf
of Balvin Mills was in the following forin -

"3, (a) “Yhe learned trial ijudyge erred
in law in allowing to be led as
a ‘dying declaration’ ox as
part of res gestae and, consequently
an exception to the ‘hearsay rule’,
evidence of words spoken by the
deceased to identify the applicant
as his assailant.,

{b) Alternatively, the learned trial
judge failed to give any directions
as to the possibility of mistaken
identification by the deceased and
to warn them accordingly in the terms
reguired by the '"rfurnbull' and
‘Whylie*® cases. "

The statement with which this ground is concerned,; was
given in evidence by Dopson Wynter who had testified that after
he came on the scene, he heard the slain man say - "Jules and

him bwoy c¢em chop me up.”
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At trial, no cbjecticn was taken by the
counsel whe appeared then for the appellant.
sought to suggest that this declaration had b

by the witness. We have no evidence «f this

experienced
Mi . Daley had
een volunteered

fact. Even if it

were, counsel who appeared could have, but did not raise any

objection. rx. Daley referred wus co the five

conditions

particularized by Lord aAckner in R. v. Andrews (1y¢7}) 1 All E.k.

513 at p. 520, but was quite unable to democns

trate in what

respect the Jjudge had erred in admitting the evidence. Counsel

who appeared below, we would think, was well aware of this

case, In that case which cverruled R. v. Bedingfield (18795)

14 Cox C.C. 341, the House of Lords laid it d
hearsay evidence was admissilkble as to its tru
conditicne were met. Lord hcxner with whon L
Lord Brandon, Lord Griffiths and Lord Mackay
the legal positicn thus at p. 520 -

"1, The primary guestion which

own that this
th if certain
oré Bridge,

agreed, summarized

the judge

had to ask ninmself was: could the

possibility of concoction or dis
disregarded?

2. To answer that guestion th
first had to consider the circum

which the particular statement w

order to satisfy himself that th
so unusual or startling or drama
dominate the thoughts of the vic
hig utterance was an instinctive
that event, thus ¢iving no real
for reascned reflection.

In such & situvation the Jju
entitled to conclude that the in
the pressure of the event would
possibility of concoction oxr dis
providing that the statement was
conditions of approximate but no
contemporaneity.

3. in order ifcor the statement
sufficiently "spontaneous"” it ha

tortion be

e judge
stances in
as made, in
€ event was
ti¢c as to
tim, so that
reaction to
cpportunity

dge would be
volvement or
exclude the
tortion,
made in

t exact

to be
d to be

closely assceiated with the event which had

excited the statement, that it c
tairly stated that the mind of t
was still in the conirol of the

ould be
he declarant
event.
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Thus the judge had to be satisfied
that the event which provided the trigger
mechanism for the statement, was still
operative., 'fhe fact that the statement
was made in answer to a guestion was but
one factor to consider under tiiis heading.

4. pulte apart from the time factor,
there might be special features in the case,
vhich related to the possibility of
cencoction cr distortion,

In the instant appeal the defence
relied on evidence to support the conten-
tion that the deceased had & wmotive of his
own te fabricate or concoct, namely, a malice
which resided in him against U“Nei{l and the
appellant, because so he believed, 0O'Heill
had attacked and damaged his house and was
accompanied by the appellant. The judge
hada to be zatisfied that the circumstances
were such that, having regard to the special
feature of malice, there was no possibility
of any concocticn or distortion tc¢ the
advantage of the maker or the disadvantage
of the accised.

5. s to the possibility of error in the
facts narrzted in the statement, if only
the ordinary fallibility of human recollec-
tion was relied on, that went to the weight
to be attached to and not to the admissibility
of the statenent and was, therefore, a matter
for the jury. However, here again, there
might ke sperial features that might give
rise to the pogsibkility of errcr. 1n the
iustant case there was evidence that the
deceased had drunk to excess.

Anotaer example would be where the
identification was made in circumstances of
particulaz difficulty cr where the declarant
suffered frovn defective eyesight. In such
circumstancis, the trial judge nhad to
consider whether he could exclude the
possibility of ervor.”

Iin the circumstances of this case we are satisfied that
the judge must have considered the circumstances in which the
particular statement was mide., He used language which showed
guite clearly that the prirciples stated in Andrews was to his
mind. &At. p. 97 he said thig -

B eeeescasssoslle pPresent rule of law is that
if the deceased made a statement shortly

before his death, in connection with hig
death, and there is no suggesition that he had
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"a motive tc fabricate, then you the
jury, can ccnsider the statement as parc
of the evidence 1in the case, and give it
what weight you know it deserves.

We are told that the dececased had
been taken to court, about two years before,
by hythur Mills, and he was put on probation,
You will take that into consideration, and
vou will take into consideration also the
relationship which existed. 1t was about
relationships for thirteen years, when you're
considering how much weight, if any, to
give to the statement, "Jules and his boys
dem chop me up,."

Po reiterate the circumstances in which the statement
caite to be made - Dopson wynter who had witnessed the event
and recognized the victim and his assailants, overheard the
statement made by the vicutim in response to a question asked
by Leonard Gordon, who was also on the scene. We think that
the circumstances in which the statement was made, were in
fact unusual, startling or dramatic as to dominate the thought
of the victlim Peter Batchelor. He was suddenly attacked in
the dark by a yroup of men, all armed with machetes. He had
just shortly befcre this ambush, been rendered less than
moliile; he had rveceived & chop te his leg. The suddenness,
the ferocity of the attack would, we think, dominate the
thoughts of the victim. fThe Jjudge would be entitled to
conclude that the statement was an instinctive reaction to
the attack. We do not think it could have been sericusly
argued that the statement was not closely associated with the
event.

in regard to malice, as the trial judge pointed out,
there was no sugyestion of malice or other motive on the
victim's part to fakbricate. The defence at no time even

uggested that any of the prosecuticn witnesses were
prevaricating or were imbused with ill-will against the

appellants. fThere wae evidence of tiie existence of some family

feud., Mr. Daley did put this forward as the basis ¢f the
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possibility of congoction. But we note that the trial judge
did consider it and left it to the jury for their
consideration and invited them to consider how much weight to
accord the statement in the given circumstances.

Finally, Mr. Daley contended that there was a duty
on the trial judge to warn the jury in terms of Turnbull or
Whylie (supra) regarding the dangers of identification evidence.

The learned judge did point out to the jury that the
victim who had made the statement, identifying his assailants,
was not in court tc give evidence before them. The
implication of that statement we think, would be plain to any
jury of reasonable men. The judge saw the jurors and had
observed them over the period of the case and doubtless over the
duration of the Circuit and was in an eminently gcod position
to assess their level of intelligence and mental alertness. He
had given ample directions in that regard before and we do not
think any further warnings was necessary. We are satisfied
that the evidence was admissible and correctly left to the
jury for their consideration. Further we are guite unable to
appreciate in what respect the learned trial judge erred in his
treatment of the statement in the light of the authorities of

R. v. Andrews (supra) and Ratten v. R. (1972) A.C. 378.

In the result, the appeals fail on the grounds argued
before us. Althcugh there were no submissions that the verdict
was unreasonable and could not be supported having regard to
the evidence. We did consider the facts in their entirety. We
conclude however, that tnere was ample evidence against these
appellants. 7The appellant Balvin Mills had put forward self
defence as his defence. The Chief Justice (icting) als§ left
provocation as an issuc fairly arising on that appellant's
unsworn statement. The jury rejected both defences. We are

gquite unable to fault that decision.




