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CARBIRR2Y, J,A.¢

In this wmatter we hizrd arguments on the 22nd, 23rd,

o Q

sutorhber, 1831, and on Wednesday, 30th

[€p]

2hth and 25th of
September, 1581, we announced our dccision. Both appeals were
dismissed, convictions and sentences pfiirmed, sentences to run frow
the 10th of April, 1930, being the customary three months after the
date of conviction on 10tk January, 1980. ¢ promised to put our
reasons in writing at a latcer date and we do so now.

The accused Barrington Smith and “obert Jobson were
tried at the Cun Court on the Jth and 10th of January, 1980, on a
charge of unlawfully lhaving in thuir possession a .38 Cobra Colt
Revolver. lhey were convictaed on that charge and applied for and
received leave bo wpoeal. The facts out of which the charge against
them arose are set oul shortly below.

On Jednescay, the 18tih of April, 1979, a Bedford truck,

KK153, owned by one Shernan Coleman and driven by the accused
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Barrington Smith with the Robert Jobson sitting in front with

him and a third man in the body of the truck (whose name is unknown
since he was nover caurht) was stopped along the Spanish Town High-
way near the Salt Factory vy two nolicemen in a police radio car.
The time was about 3 o'clock in the afternoon and it appears that
the interception was the result ol a message received over the

police radio transmission. The driver of the police car was

Constable Dusmond Adne (since nroumoted to Corporal) and he was

accompanizd by Constable Joshua
At the trial only Corporal idge gave evidence for the
Crown. It appears from tae notes that Constable Grant had been
present on previous occasions when the case came up for trial but was
absent on this occasion and the Crown elected to close their case
without his evidence. Thus the conviction rests on the evidence of
one witness only.
Bdpet's evidence was to the effect that the driver of
the truck attempted to evade capture and that when the truck was
finally brought to a stop the driver (Smith) and the wman in the front
(Jobson) and the third unknown person in the rear of the truck all
jumped out and fled, The two vwolicemen gave chase: Bdge caught the
driver (Smith) winile Grant cauvght the accused (Jobson), the other man
made a successful escape. Sdge testified that having held both accused
he took them bhack to the cab of the tiuck, locked inside the open door
and saw the fircurm in guestion resting on the seat mid-way betweun

where both accused had been sitting. Gddge testified that he then

asked first 3mith and then Jobson iow or why the gun was on the sceat.
Zach replicd in identical words, 1 was just helping out a man't,

Edie also testifield that he found a walkie-talkie in the cab of the
truck and that in the back of the truck he found a full truck load

of 'vegetable matter' rescwbling ganja - contained in thirty-seven
crocus bags. After showing the two accused the gun Bdge states that
he arrestecd and cautionad the men for illegal possession of the fire-

'

arm. Smith revnlicd that he was just helping out Sherman and Jobsén
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made no reply at all,

It appears frowm the rest

version given in-chicf telescoped what

due to the fact that Zrown counscl

Jucing into the case the fact that the

a btruck load of g

|02

of the evidence that this
happened. This may have beon
at first hesiftant in intro-

accused had been transporting

njne e seems to have thoursht this was another

offence on which they were not at present charged and which might

prejudice thelr trial for illeszal poss

decided eventually to bring this fact

ession of the firearm, but he

out in part as it related

indirszctly to the possession of tho gun, the Crown's case being in

effect that the sun was prescat in the

cab of the truck to enanle the

driver and his aide Lo protect the zanja which they were carrying.

The defence on its part wais anxious to bring out the fact that a truck

Al S ganja waz boeing 3 his beiny an intepra 3 hl
load of ganja w heing , t! b g an tepral part of their
Jefence in that it both explzinel why the two accusced had run when
hed ruck wi stopped by the police and it als ained why 'the
their truck was stopped 1 the pnol t also explained why- the
sun was in the truck at all, Jfhe Jorence offered unchallenged evidence
1iat the Tirearm was o licensced fircarm bel @i he owner he
that the firearn a licen Fircarm belonging to the owner of the
re Shorman eman, and rporal #dge admitted th : da
truck, Mr. Shcrmain Coleman, and Corporal Wdge admitted that on the dag
in question he had scen Mr. Colemmn driving in a car behind the truck,
Coleman however was not stopped or taken into custody on that occasion.

ile just drove past when the truck was held. No doubt the police did

1

not then realize his connection with the gun or the ganja.

I have refeorred to the telescoping of events. It appears,

according to Udge's evidence that after the truck was stopped and the

gun and ganja founs the accused were token to the Central Village
Folice Station,

Fis cvidauce omits meuntion of the truck being unloaded
and 1t omits to wention whether the two accused were challengaed with
regard to the gouja.

These ondssions arve not his fault. The Crown

was concentrating on the fircarm casc.

Bdgets evidoence is that they were arrested with respcct

to both the gun and the ganjs ~ud cautioncd. It appoears therefore on
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this version thot there were two occasions on which, the accusel were
questioned and eitiner replicd or made no reply:

(a) when the gun was first found after
thoy badl bren chased and held; and

(b) when they were formally arrested,

charged nd cautioned, which probably

tool. place at the station.
Thé defence case, oxcept upon two importont points, admitted most of
the evidence given Tor the Crowi by Corporal Edge.

Mr, Ceoleman came to Court and testified on behalf of the
defence, tnat ue was che owmer of this truck, and also the licensed
vner of this gun., That ou the ay in guestion he had gone to

Colbheck, a small villare in tie hills of St. Catherine to purchase
this truck load of sanja. He hal engaged Swith snd Jobson to drive

the truck. ile

taken his gun rith him for pretection and his
evidence was to the effcect that while standing in the back of the
truck purchasing the ganja he hed taken the gun from out of his waist
and put it down on a lodee in the truck and that after he had boucsht
what he considered a sufficient Lloa: of ganja (he claimed that this
was his first such venture) he hnd closed up business, told the truck
man to drive off and jumped into his car and followed it, having
accidentally forgotten to retricve his gun which he had left in the
back of the truck.

The twvo accused jave evidence that they had been
engared to bring in the ganja wad and seen Coleman with a gun in his
waist at Colbeck. Whey had not knowrn that the pgun was on the truck,
They denied that it s on the seat in the cab and they claimed that

while the truck was beidng unloaded at Central Villapge Police Station

they bhad hearl an entificd voice declare that a gun head been found
in the back of the truck with the oja. They strenuously denizd that
the pun was in thoe cad and thet tihe police had ever questioned then

about the gun in the cnb 2t the scene of thelr capture on the road.

They said thot thoey

only hoard of the gun later when the ganja was

being unloaded and they dendcet the romarks attributed to them about
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helping out a friend or Hr., Colemcn, Their original apprehension
according to the defence relatel only to the ganja, they were asked
on the road if it was ;anja and adnitted it was.

On the face of it then we have a situation in which
AN

<-/ the two accusel avz held while tyansporting a truck loal of ganja;
a gun is found on the truck; 2oth the truck and the gun are licensed
and both belong to the defence witness Coleman who was driving
closely behind the truck. The crucial point at issue is where was

the gun found? Jas it found on the driving seat in the cab of the

truck betwvesn both wen? - wiaich would lead to an inference that they
were in possession of it and that it hal been given or lent to them
(vx by the licensed owner to protect their precious cargo; or was it
3 found in the back of the truck? - which would support the inference
that the owner had ilnadvertently left it there while he was conducting
his risky and illegal purciiise of ganja? A subsidiary issue that
arose was whether the romarkes attributed to the two accused were ma&e‘

in response to gquestions about the gun, in which case they might

constitute adwmissions as to thoe possession of the gung or if made,

(which was doniel), weve they male in response to questions about the

T 3 3 11 o ey tmen ey o 31 e [ soxpd '3
<v> ganja which they were admitledly car-ying?
Viewing the casce as a whole 1t cannot be denied that

the defence was plaugible and possibly even ''reasonable', It was

A strenuously urged upon us that had there indeed been a gun on the secat
of the trvck the aceusced vould not have fled leaving it bohind but
would at least have taker witl them and tried to throw it away.
Unfortunately for the accused these were really arguments to be urged
in the Court below. They relate to questions of fact, The Firecarms

<‘i3 Act and the Gun Court Act have made the determination of questions of

fact the prerogative of the Iigh Court judge who sits in that Court
without the ascistance o 2 jury.

As to the subsidicry issuc of fact that arose with
respect to the reuwarks of the two accused, as is customary at the Gun

Court, therc is no preliuwincary exanination but the defence is furnisned
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with a copy of the police staterncunts in lieu of the depositions
which they would ordinsrily have had,

Very laote dn this adseal we were asked to look at the
police statement of Corwvoral f&dge. 'That statement sets out his chase
and capturce of the truck, his taking the two accused back to the cab
and findin;, the sun ou the seat, but it does not at that stage set
out that he put =ny gquestion to the accused about the gun or received

any reply from tanem about it.

e's statement continued simply that
he then looked into the back of the truck and saw the crocus bags
containing ganja and it says ¥1 pointed out this to both men and told
them the same was ganjo, they nade no statement', Edge's statewent
then continued that he arrested end charged both mwen for illegal
possession of the fircarm, und the awmunition in it, and for

possession and trafiicking in gunja. The statement then reports:

"They were cautioned separately. They unade no statement', It will

be seen from wiat had been said above that though in his oral

evidence in Court Corporal #dge had said that there were two

occasions on which he guestioncd the accused anid elicited responses,.
His evidencs and the statement indicate that there may have been three

such occasionsg

(a) when he guostionsd both about the gun
when he Tirst found it

(b) when he questioned them about the
ganjas; and

(¢) +vhen he Tinally arrested and cautioned
theme.

In his oral cvidence he revnorted them as making adnissions on
occasions (a) and (c), His police stautement clearly contradicts him
as to Smith on occasion (¢) and inferentially as to (a) and (b)
because the statement s thew moking no statement whatever on any
occasion save as to the ganja. Hooever the statement omits any

mention of questicning them about the gun, that is occasion (a), and

as to this it may be an omission - not a contraliction.
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In the Court below he was cross-examined as to the
remarks he attriobuted to the accusced and he admitted that his
statement contained no mention alout the questions he put and the

answers they made aboeut the gun, and he admitted that nowhere in the

-

statement was there any mention male of any remarks having been
made by the accused,

We have thereforc a contradiction between Edge's
statement and his evidence as to occasion (c), with respect to
Smith, that 1s the responscs made after the formal arrest and caution
and an omission or potential contradiction as to occasion (a) as
to which the statement was silent. Unfortunately, in the cross-
examination that was conductad in the Court below though it
established that thesc responges 41d not appear in the statement,
the cross-examination was inconclusive and though it did advert to
a contradiction re (c) it dild not establish any clzar contradiction
as to occasion (a).

The learned trial judgse a2ccepted Edge's evidence and
found as a fact thuat th: .un wis on the scat of the cab anil he
rejected the evidence of flr. Coleman that he had forgotten it in the
back of the truck as being wholly untruthful. He therefore convicted
the accused,

Before us it has been argued that the conviction should
be set aside .nd that in e¢ffect wmuch of Mr. Coleman's evidence is
clearly true and was accepted by both sides, and that his evidence
that he had forgotter his gun in the baek of the truck should have
been accepted alsov.

Section 20 subsection (5)(b) of The Firearms Act
imposes on any person who is proved to have in his possession or under
his control any vehicle or other thing in or on which is found any

firearm the onus of providing a rcasonable explanation failing which

he should be deemed to have possession of a firearm, It was conceded

in argument by Mr. lamsay tiat a fireasonable explanation' must be one

which either convinces the trial judge or at least raises a reasonable
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doubt in his mind. TFrom the reasons for judgment given it is clear
the explanation in this case did not do either of these things. It
is possible that a different judge wmight have reached a different
conclusion and might have acceptel the explanaticn or found that it
raised a rcasonable doubt but that possibility would not per se
Justify us in upsetting this conviction, The learned trial judge
here saw and heard the witnesses. He rejected the explanation and
it raised no reascnable doubt in his mind. To upset his conclusion,
it must I think be established that he acted on some wrong
principle of law, or misapprechended the facts, or for these or other
reasons this Court must be convinced that the Judge's finding was
clearly wrong.

We were pressed with some recent cases in which
material differences between a Crown witness' oral evidence and his
original statements to the police have been discovered after conviction,
when the defence having scen the police statements for the first time,
have pointed but that the differences were such as to nullify the oral
evidence and lead the Court of Appeal to quash the conviction or order

a new trial. See for example The State vs. Lloyd Harris (1974) 22

W.I.Rs pe 413 The State v, Nasrat Ali (1978) 26 W.I.R. p. 99 and also

see our own local cases such as Glenford Pusey (1970) 12 J.L.R. p. 243

and Lindell CGrant and Leslie Hewitt (1971) 12 J.L.R. pe. 585. These

however arc cases involving the duty of prosecuting counsel to bring

to the notice of the Court or the defence serious inconsistencies
between a Crown witness' oral evicence in Court and his original state-
ment to the police. They are a peculiar variant of cases of
applications to call fresh evidence. The discrepancies have been
fundamental and most often involved questions of identification and
comparison of the witness! original statement to the police with his
oral evidence in Court. This however is not such a casc nor can these
cases be prayed in 2id for two simple reasons: (a) that the police
statements here were already in the pussession of the defence counsecl at

the time the original trial was being conducted and this is not material
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unavailablc below; and (b) that the contradiction or inconsistency
here was not fundamental. It would be only in the most exceptional
circumstances that a counsel's failure to make full use of his
material for cross-examination in the Court below could furnish any
proper occasion for setting asiie a conviction on that score. Here
the inconsistencies and contralictions between Corporal Edge's oral
evidence and his police statement were in fact canvassed even though
this might not have becn done as adequately as it might have been
done by more experienced counsel, It is true that the judge relied
on the implied aduission made by the accused when gquestioned about
the gun but he was fully aware that this evidence was being put
forward for the first time in Court and was not contained in the
original police statement. The trial judge had already found the
primary fact, that the gun was on the seat of the cab and relied on
the statement only to support that finding.

Further, in vicw of the express provisions of the Fire-
arms Act, that line of cases which prescribes that if you do not know
which of two accused comuitted an offence but that only one did so
then you ought to acquit both (in the absence of evidence showing
common design) does not here arise. In any event there was admittedly
a common design to transport this ganja and onee the fact that the gun
was on the seat of the cab was accepted by the Court, there was room
for an inference that there was a common design to protect the cargo,
and that the firearm was on the seat available to both accused for
that purpose and in the possessicn of both,.

The appeal of bhoth appellants was therefore dismissed.
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