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COREY, J.a.

The appellants whe stood their trial in the Circuit
Court Division of the Gun Court butwgen 1lth and 21lst July, 1988
were Iwth cunvicted ¢f the murder of one Orville Wright and
sentenced tu death. They now apply for leave to appeal their
. convictions. We have treated the hearing as the hearing of the
appeal because points of law are involved.
One of these which was debated touched and CUnéerned
the situaticen where a fleeiny felon, fauved with imminent capture
and believing his life to be in danger, thereupon kills a
pursuer. The question which arovse, was - is he guilty of
manslaughter or nurder? My, Hamilton on behalf of LKobinson
argued that the trinl judge in this case shouuld have left
<HJ‘ manslaughter for che jury's consideration on the fuoting that
where felons are met with excessive force, they would be entitlr
to strike pre-emptively and effectively and if they kill, sv

killing amounts to manslaughter.
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Although Mr. Gittens filed some seven grounas of
appeal on behalf of the appellant Dunkley, we proupose to
consider cnly those which we think deserve sume treatment. We
may say &t once Lhat. no complaint was made of the trial judge's
directions on identification evidence nor was it argued that
cthe verdict was unreasonable and could not be supported having
regyard to the evidence,

in order to appreciate the issues, we now summarize
thie case against these appellants: On luth Janvary, 198¢& at
3:00 a.m. somne six men, one of whom was armed witih a
"sirainer gun" i.e, Sub-machine gun, broke intce a house-cum-
shop~cum-bar in Mountainside, a rural district in St. Elizabeth
vhere they stoie, among other things cash, ciyarettes and
jewellery including a bracelet, the property of an occupant
Charon kose. These appellants were identified as participants
in the raid. i hue and cry was raised by the villagers which
resulted in four of che intruders fleeing into a swaﬁp. There
they were pursued. One ot the pursue.s Orville Wright, who
was armed wich a machete, charged alhead of his coulleagues and
vent at the appellant bunkley one ¢f the fleeiny felons. One

of them then said - "shoot him, you nuh see the man a go

" 18

chop we" (p. $2). “hereafter three shots were fired, one of
which found itsg mark in Wright‘s heart and another in another
villager's belly. Fortunately, he survived to tell the tale.
The appellant Dunkley was identificd by the householder

sharon ose as beiny present at the time of the burglary and
further in the swamp by one of the pursuing villagers

Kerrol allwood. The evidence implicating the other appellant
was his poussession of a bracelet stolen froum Sharon Rkose and

the muddy condition of his trousers when he was picked up by

the police in a rovad-block after the shooting. He also gave a
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cautioned statement in which he acknowledged his presence in
the swamp and at tﬁe robbery.

Sc far as Dunkley's defence went, he said from the dock
that he knew nothing about the crime, while Robinson explained
that he went down to St. Elizabeth where he overnighted at a

friend's, left early the following morning for Kingston and was

|
|
|
|
|

picked up in a police road-block. He asserted that he was
coerced into signing a confession by police third-degrece methods.

lie called a witness to corroborate his story of ill-treatment at

the hands of the police. |
We consider it appropriate at this stage to deal with
the law relating to "hue and cry." ot common law, a citizen
may, without warrant, arrest and detain until they can be taken
before a magistrate, all persons found committing or attempting
to commit a felony. The principle of "hue and cry" places on the
citizen the positive duty ol preventing the escape of a>fleeing
felon. The law is as old as Hale that the county upon hue anu
cry raised, are authorized by‘law to pursue and apprehend the
malefactors; and although there was no warrant of a justice of
the peace to raise hue and cry, nor any constable in the pursuit,
yet, the hue and cry was a gyood warrant in law for the pursuers
to apprehend the felons. If the felon killed a pursuer, that
constituted nurder: Jackson's Case [1674] 1 Hale 464. all
persons who if fresh pursuit were made, joined in pursuit, were
held to be within the proteccion of the law: 1 Hale 498, 490,
The law was qguite strict and rigid. Thus the law also permitted
the citizen, by using even great torce, Lo rvesist an arrest
that was not legal. 1in those circumstances, the killing was held
to be manslaughter on the footing that the killing was committed
under circumstances of provocation., That provocation is not

however to be confused with the modern day defence of provocation -



for that development had not yet taken place.
We gxve as an illustration of the old approach,

Huggei's Case ;100G Kel. (J.) 59; 1 MHale 4v55. ‘The facts as

(,‘\\ ieported were thase -

"B and two other constables impiessed a man
without a warvant for so doing, to which

the man guietly submitted, and wenv: along
with them, The prisoner, with Lhree othliers,
seeiny them, instantly pursued them, and
reruired to see their warrant. On this B
showed them a paper, which the prisoner and
Ihi1s associates said was no warrant, and
immedintely drew theiy swords to rescue ihe
impressed man, and Lhrust at B; whereupon

B and his two companions drew their svords,
and a figyht ensued, in which iugget killed
B. ©but this casc is stated very differently
by Lord Hale, as having been under the
following circumstances: -—ih piress-master
seized B for a soldier; and, with che
assistance of C laid hold of him. D findiny
fault with the rudeness of C, there grew a
quarrel between them, and D killed C; and

by the advice oif eight judgyes against four ;-
it was wuled that this was but wanslaughter."

See also R. v. Tooley (1710} 2 Ld. Raym, 1290, where the seven

judges held that the citcumstances amounted ¢ manslauyhter
necause i one was imprisoned on an unlawful authority it is
a sufficient provocation to all peonle out of compassion, and
imich more when 1t 1s done under a colour of justice; and that
where the liberty of the subject is invaded, it is a provoca-
tion to all the subjecis in g£ngland. The basis of that
propousicion was ilugyei's Case (supra).

in & number of casev relating to the killing of police
officers or of persons with like powers, the guestion which
determined whether the killing constituted murder or manslauyhtex

of ten depended on the legality of the manner in which the

<¥/ authority was exercised. according to Bast, tche principle was

Lhat the 1llegality of an attempt vo arcest puts the officer

on the same fooiing as any other wrongdoer. 1 Bast P.C. 3Zcu.
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Thus in K. v. Patience 7 C. & P, 775 a constable who had a

warrant to apprehend i gave it to his son, who, in attempting
tc apprehend i, was stabbed with a knife which i had in his
nand, the constable being in sight, but a guarter of « mile
off. 1ic¢ was held that the son had no authority to apprehend A
who was guilty of manslaughier only. Another illustration of
this approach is where a shertiff's officer attempts to execute
a writ out of the proper county, and is resisted and killed,

it 1s manslaughter only for he has authority within the proper
county onfy. 1 Hale 458 et. seq.

nanother casse worthy of note, is R. v. illlen {1857]

L7 L.T. 222, In that case K and D had been arrésted on
suspicion of felony, and were remanded on o warrant charging
them generally with felony but not specifying any particular
offence.  When they were being driven in a police van co prison,
a rescue was attempted in the course of which a constable was
killed. ©On an indictment of A and others for the murder of
the conscable, it was contended that K and D were not in legal
custody and that consequently the killing of the constable in
the attempt to rescue was manslaughter only. Blackburn and
HMellor JJ., directed the jury to convict of murder and on
conviction, after consulting the other judges refused vo
reserve a case. In the course of their reasons, they

distinguished (inter alia) k. v. Hugyet (supca) and

K. v. Tooley (supra) on which the defence relied, as applicable

only in a case of a sudden or unpremeditoted affray where the
fact of an unwarranted i.e. illegyal arrest wight be a sufficient
provocation and the parties might be said to have acted without
any previocus malice or intention to harm. "We think," they
gsaid, "it would be monstious to suppose that under such

circumstances even it the justice did make an informal warrant,
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;
it would justify the slaughier of an officer in charye of the B i
prisoner or rcduce thav slauyhter to the crime of manslaughter."
Ly tihus time, provocation in the sense that we know it, was

beginning to be devecleoped. 1n the earlier case of R. v. Osmer

[18U4) 5 Bast 304 however Ellenborough C.J. said, "If a man
withouv authority atcempts to arrest another illegally, it is
2 breach of the peace, and any other person may lawfully

interfere to prevent it, doing no more than is necessary for the

]
purpscse." 1in the event he overstepped the mark, the accused
vould propesrly be guiliy of manslaughter.
From what has been so far stated, we are of the opinion

N
that if a fleeinyg felon killed his pursucr, he could scarcely ;O\
rely on his arrest being illegal as justification for his act e~
because the hue and cry itself supplied the validity of the o
arrest. But we would think that if the pursuers employed illegal QQ
force in an endeavour to apprehend the felon, who then killed ol

the pursuer, he night well be guilty of manslaughter only on the
basis of the developing concept of provocation.

The law has however changed to meet the needs of today's
society. By Section 4 (2) of the Offences iigainst the Person
nect -

"i killing done in the course of or for

the purposes of resisting an officer of
justice or of resisting or avoiding or
preventing a lawful arrest, or of effecting
or assisting an escape or rescue from legal
custody, shall be treated as a killing in

the course or furtherance of an offence."”

Section 4 (1) which abolishes "constructive malice" states as

follows

"Where a person kills another in the course
or furtherance of some other offence, the
izilling shall not amount to murder unless
done with the same malice aforethought
(express or implied) as is required for a
killing to amount to murder when not done
in the course or furtherance of another
offence."”
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Muider is constituted by the deliberate unprooned
and unjustified killing of anotlhier person with the intention
to kill or cause serious injury to that other person. The

(V) intention is fundamental. Manslaughter, on the other hand,
arises where there is no such intention or where there 1is
pruvocaiion 30 as to reduce the charge of murder. The cases
in wvhich manslaughter was found where an officer of the law
or a perason (participating) in a hue and cry, (which amounts
to the same thing), was killed because of some defect in a
warrant or because the officers of justice adopt some

unautherized mode of arrest, would as we have shown, not be

§
\w) decided now as they were then. See also Marnan J, 1in

DeFreitas v. R {1660] 2 W.i.Rk. 523 at p. 530 -

" eeevoes.The law relating to such provocca-
tion as may reduce murder to manslauvghter

as we now know it only emerged in the
nineteenth century. Referring to

K. v. Hayward {1833] 6 ¢. & P. 157; 15 Digest
(Repl.) 939, 8996 Kussell (op. cit., p. 580)
states -

‘it thus appears that in 1233 the
law as to provocation was comprehensible
and sctiled.’

tt is significant that in the case of
ite v. hllen {1867) 17 L.T. 222, 15 kigest
(Repl.) 948, 9151, which concerned the
k11ling of a constable, Blackburn, J.
(17 L.7T. at p. 225), said:

' But when the warrant under wnich the
officer is acting is not sufficient to
justify him in arresting or detaining
the prisconer, or there 1s no warrant at
all.....the crime may be reduced to
manslaughter when the offence is
commivted on the sudden, and is attended
by circumstances affording reasonable
(w\ provocation.'

tle have here travelled a long way from the

rigid technicalities of Tooley's case (1709),

2 Ld. Raym. 1296; 11 Hod. kep. 242; Fost. 312,
315; 92 E.R. 349; sub nom. reforming Constables
Case, Hold, K.B. 485; 15 Digest (Repl.) 949, 9158.
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"There is no rigid ruling of manslaughter
when a constable is killed while effecting
an unlawful arrest. It is only manslaughter
if the circumstances afforded reasonable
provocation."

)

—

A8 we will show later, manslaughter did not arise on |
the ground of provocation under the modern law. The result of |
{hat change in law is that to amount to murder, the evidence
must show chat, independent of the felon's purpose of escaping
capture, he intended to kill or cause serious bodily harm,

One might say that the duty of a fleeing felon is not to resist

his lawful apprehension but to surrender. oOn the other hand,

we do not suppose that there is any doubt today that a citizen

P~
K

— is entitled to resist an unlawful arrest and accordingly he
may use such force as he honestly believes to be necessary to
achieve that end. 1If he kills, he is not guilty of any offence.
Vie conclude as well that manslaughter cannot be
constituted by the use of excessive force in circumstances of
self~defence., The guestion of excessive force in self-defence

was discussed in Palmer v. K. {1971} 1 All E.R. 1077.

Lord Morris adverted to two hustralian cases of R. v. McKoy

{1957) v.il. 560 and R. v. Howe |1958} C.L.KX. 448 and cane to

the view that the common law of iAustralia is not the same as
the common law of England and declined to follow the hustralian
view that -

"If the occasion warrants action in self-
defence or for the prevention of felony
or the apprehension of the felony, but the
persoun taking action acts beyona the
necessity of the occasion and kills the
offender, the crime is manslaughter - not
(7 murder."
L

In that case, Menzies J had expressed the law in this way -
" I consider that in law the only effectl
of a determination that the process was not
lawful was to deprive the officer of his
"peculiar protection' and put him in the
same position as any other person who makes
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"a violent and unlawful attack on another.
On this basis, the authorities which I
have considered do support the view that
it is manslaughter if an assailant is
killed by the person attacked while
resisting with excessgive force an unlawful
and serious attack."

The learned Law Lord declared as follows at p. 1068 -
" jury will be told that the defence of
self~defence where the evidence makes its
raising possible, will only fail if the
prosecution show beyond doubt that what the
accused id waz not by way of self-defence.”

Palmer v. R, (supraj is a Jamaican case which went to the

Privy Council. The commcn law of England is the same as the
common law of Jamaica in this regaid.

In this country therefore, there is no doctrine of
excessive force which will reducce murder to manslaughter. There
is no halfway house., 1f a jury are of opinion that what an
accused person did, having regard to all the circumstances,
was to defend himself, then he is entitled to be acquitted.
Where the jury reject the defence of self-defence, then it is
climinated from the case and if the circumstances warrant it,
then other issues which fairly arise, fall to be considered.
Indeed, in the presenc case, both counsel for the appellants
argued that the issue of provocation arcse and ought to have
been left for the jury's conzideration.

In the present case, we do not think that on the facts
self-defuonce could succeed. (Lt was plain that the man who
called down the heavy artillery in the form of the resort to
an automaiic firearm could have adopted other measures to avoid
capture. Plainly he alone was at risk from the imminent attack
by the pursuer armed with a machete. The man who fired could
have discharged his weapon in the air or he could have called
out, warning that he was armed and would fire. The term

self-defence seems oddly inappropriate to the facts and
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cirxcumstances of the case. Machetes against an automatic
firearmi In historical terms - the 2Zulu impis against an
imperial army, spears ajainsc machine guns. On which side
(v} was the excessive force? But, the fact of the matter was.
chav vhe learned trial judge treated the case as a
straightforward case of an attack being resisted by another

man, both armed, for he left self-defence in terms of

Beckford v. R. 11987} 3 All E.i. 425 to the jury and gave
directions which plainly were in favour of the appellants.
Counsel did nut seek to challenge, as we think rightly, these
directions which were impeccable. He preferred, he said, that
(:) the appellants should rather have been given a chance of.
conviction Eor manslaughter rather than a clean acguittal on
the basis of self-defence. We were neither attracted to
ner persuaded by that argument which we think to be unsound.
in our judgment, the trial judge acted eminently fairly and
correctly even if unduly generous to the appellants and we
are therefore quite unable to appreciate what prejudice the
appellanis could have suffered by his directions.

There 1s, we would suggest, another reason which
inclines us to the view that the defence of self-defence would
be unlikely to succeed. The Crown's case was based on a
common design, an ayreement to carry out a robbery, to use a
firearm to etffect that robbery successfully and to escape wilh
and by the use of that firearm. It was open to the jury to
find that the intention then must have been to kill if that
becam2 necessary, because it is hardly conceivable that men
having committed a successful robbery, would tamely submit to
capiture and arrest especially at the hands of some villagers

armed with machetes.




With respect to the appellant Dunkley, Mr. Gittens
endeavoured tc argue that the trial judge erred in withdrawing
the issue of provocation from the jurv and -

(;) e esecass.oin failing to direct the
jury thal the same c¢vidence which may
be inadeyuate to support the detence of
self-defence may be adequate to suppoit
the defence of provocation.”
We desire to say tihis. The defence of this appellant was a
cenial of the charge. Provocation could only then arise on
the Crown's case. Learned counsel was guite unable to show
“he three pre-condiitions to constitute such provocation. Ve
] could hardly countenance the submigsion that it is an act of
(;) provocatcion to "attack” a fleeing felon for the purpose of
apprebending him. We understood counsel to mean that it was
highly provocative to raise the hue and cry and dare to pursue
the gun-men. We entirely agree that there are some cases
where provocation masgquerades as self-defence usually ana
uhderstandably fo:r purposes of defence strategy but we are
contenc to say this was not such a case. The facts of the
P instant case altogerher excluded provocation., That ground, we
think, to be devoid of merit.
Ground < stated -

?|4

e d

"That the learned trial Jjudyge erred
«n law in failing to direct the jury
that there was evidence on which they
could find the applicant guilty of
manslaughter on the basis that while
he knew that a gun was involved in the
joint enterprise the joint enterprise
as contemplated by hinm may not bhave
been to kill or cause grievous bodily
harm and on the basis but thac the

o, intention to kill or cause gricevous
( ) bodily harm may have developed during
the course of the attack by the
pursuers in the swamp and was not
shared by the iipplicant."
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a5 svated earliexr, the Crown's case was based on thevconcept
of common design, viz, that these men, cne of whom was armed
with an automatic weapon would use the firearm Lo rob and use
<V> 1t, 1f it becamne necessary, to escape capture. The fact that
they stayed together after thelr nocturnal raid on a house-
holder is explicable on the ground that they relied on the
weapon to proiect them from capture. There was no material
from any source whatever on which the directiouns contemplated
by this ground of appeal, could have been given. Had the
appellant for instance, made a svatement or given evidence as
to the limited scope of the pian or that he was no part of the
(:) resort to violence, different considerations would apply. 7This
appellant, from the sanctuary of the dock was content to
assert nothing more than that he knew nothing of the crime.
This ground fails.
another ground of appceal (do. 5) impugnéd the trial
judye's order refusing an adjournment te 2llow the appellant to
seek alternative representaiion after his attorney withdrew
w.th the permission of the trial judge thereby depriving the
&Nj! appellant of his constitutional right under Section 20(0) (c)
of the Constitution.
That section states as follows -
"Every person who is charged with a
¢riminal offence.,.......{c) shall be
permitted to defend himself in person
or by a legal representative of his
own choice."
The circumstances which provoke this complaint are these.
This oppellant was represented at trial by HMr. Frater. aAll
(;) went well until inspector Flavius Henry, who had conducted
identification parades in which the appellant was the suspect,
was yiving evidence. He had testified that a witness

Shenriffe Smith had failed to point out the appellant but
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having left the room, had returned and then identified the
appellant, Crown Counsel then tendered the Identificatiun
Form for admission, the officec¢ having explained that the
witness had not been required to sign the form when he had
first entered, buit on the second occasion of his return.
The judge enquired of Mr. Frater if he had any objection,
thereatter the following interchange took place -
"Mih, Fra'TEic: Well; i would make an overall
objection, that this is an
irregular.....

HI5 LUORDsHIP: My, Frater, 1 am not asking you
o make any speech, 1 am asking....

lic. PRATER: tlo, M'Lord, please. You have
asked me if I had any objectior,

HLiS LORDEHIP: Mr. Frater.....

MR. FRAOTEK: You can't sgay ! am making a speech,
M'Lord. How else can I make an
objection?

HIS LORDSHIP: You said you are going to make an
overall objection.

M. FiaATELcs Yes, 1 am making an overall objec-
tion.

HIS LORDSHIP: Your objection must be in relation
to the admissibility of this form.

M. FROTER: This is in relaticn to that.

Hig LOWDSHIP: nll right.

MK. FRATER: I am saying it is so obviously
irregular to have two identifica-
tion parades.

HI3 LOKRDSHIP: 1s that the basis....

Mit. FRATER Will you please hear me?

HIS LOKRDSHIP: Mr. Thompson, any objection?

Mi. THOMPSON: Ho, M'Lord.

HiS LOKDSHIP: hny objection, Mr. Morris?

Mk, MORRIS: 1o, M'Lordu

HIS LORDSHIF: Very well. ‘“he form is......
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"MIt, FRATER: Is5 Your Lordship not hearing me?

Nis LORDSHIP: HMr. Frater, what you are sayiny
does not make sense to me.

Mk, FROATER: I am very sorry for that, i1'Lord.

HIS LOWDGSHiIP: The form is admitted in evidence as
Exhibit 7.

MR, FRaTER: L am objecting very strongly; and
if Your Loxdship is not hearing me
on my objection, I ask that I be
withdrawn from this case.

HIS LORDSHIFP: You may do as you please.

MK, FRATEK: Y certainly, will o that. You can't
say 1 must not make a speech in my
objection, that is what I am doing.

Mil. McBE#id: Ingpector......

HIS LORDSHIP: You are goiny to tell me about
irreqularity, 1 am speaking about
the admissibility of the form.

MR, FRATER: Does Your Lordship want to hear me?

HIS LORDSHiP: You have indicated that you are
wichdrawing, and i say you may do as
you please.

Mix. FPRUTLK: That, I will do then: I certainly
will do that.

Vle do not think that counsel's regrettable and
unfortunate withdrawval could be regarded as "with the judge's
permission.” "Dou as you please;" is hardly approval for
counsel’s goxng. Be that as it may, the question is whethex
che appellant was denied any constitutional right. It is now
the law that there is no absolute right to counsel so that an
accused is entitled to an adjournment to ecnable him to have

one of his choice: Robinson v. R, (1988)] 1 iH.C. 956. He was

not prevented by the judge from having the counsel of his
choice. 1t was counsel of his choice who exercised his right
to freedom of movement by abdicating his responsibilities to
his client. The basis of his objection did not affect the

admissibility of the identification form which is a statutory
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form. His plain duty, if he thoucvht he had a valid point,
was to reserve it for an appeal, if, in the event, one was
called foi.

Yiolfe J, had a discretion to exercise. ns the trial
judge, he would have been in possession of material on which
he could act. Counsel was able to obtain that material which
showed that the case was before the court no less than
thirteen occasions. The problem was the difficulty in
obtaining counsel under the Foor Prisoners' Defence hct for
the appellant. ‘Plainly there would have been absolutely no
point in granting an adjournmént to re-start the formidable
task of securing another legal aid assignment in necessarily
a short space of time and at such a point in the proceedings.
At this time, the majority of the Crown's witnesses had been
called, already given evidence and been cross-examined by
ilr. Frater.

That factual backyground,; Mr., Citiena submitted was
not cogent enouygh to justify the refusal to ¢grant an
adjournment. He suggested that the trial judge took into
account the convenience of'the court rather than any other
factor, We were not told on what basis this assertion could
be supported. But the convenience of the court cannot be
ignored. The court must consider the dangers and problems
posed by adjourning a jury trial for what would have tc be
some significant period, that the strain on the already
strained "Frivy Purse" would be onerous, that this was a
Gun Court trial and the possibility of the elimination of
Crown witnesses could occur, In our view, there was more
than adeguate material on which the learned trial judge
could act to refuse the adjournment. Our conclusion is that

there was no deprivation of any constitutional right secured

—

)
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by Section 20 (v) Kc) of the Congticution.

The real qpestion, given the absence of counsel for
part of the trlal,%was whether the appellant was thereby
(v) prejudiced. ir, Gﬁttens dealt with this aspect in his ground b

which we think we should set out in extenso -

"5) That the learned trial judge failed
to assist or to assist adequately the

applicgnt while he was unrepresented:

(i) - to decide whether he should call

on his| behalf a witness JOHN HALL who gave
evidence at the preliminary enguiry and
whom cpunsel for the crown during trial
had promised to but did not make available
(sce page 104 of the transcript).

¢ (ii) }to obtain the Mandeville Police
L‘/ Station diary for Hovember and December 1984
and to| identify and/or subpoena the
“INSPE“CTOR SMITH" or MR. MULLINGS whom (sic) could
have assisted the applicant's defence:"
Upon Mr. Frater's regrettable and, as we think, misquided exit,
the trial judge explained the situation to the appellant and
intimated that he would afford him svery assistance he could.
To deal specifically with counsel's complaint regarding the

witness Jokn Hall, we were not told what evidence this witness

{Mf could have provided on behalf of this appellant. it the trial,

Mr. lMorris who appeared then for the other appellant rose and
requested the judg@ to strike from the record, all reference
to John Hall as h% wvas not being called by the Crown. There
had in fact been &0 reference to such a person in evidence.
We must assume th&t this witness who, we were told, gave
evidence at the péeliminary examination, bhad provided nothing
of assistance for%surely it would have been brought to our
(M) attention. Iif inéeed, the deposition did assist, this
zxperienced trial}judge would have suggested what appears so
obvious to counseﬂ.

The assisﬂance which a judge is called upon to render

! .
to an unrepresented accused stems from his duty to secure a
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fair trial. But th% judge is not defence counsel. He is
not. required to cali the accused person into his chambers and
take instructions n%r to interview witnesses. The best person
to know who can be #f assistance to him, is the accused
himself. A judge would be very loath to call some stranger
to give evidence on behalf of an accused, in the belief that,

| . -
necause the Crown did not wish to call him, he is ipso facto,

1 good witness for

the defence. Our experience has not

|

demonstrated the in%xo:able efficacy of that course. 1In
|

\
R. v. Weir (unrcporﬁed) 5.C.C.A. 47/89 dated 24th September,
1990, we suggested greas in which & trial judge could

justifiably render Jssistance. This specific complaint we

consider, unjustified.

With respect to the Mandeville Police Station diary,
0
the trial judge gave}instructions for the diary to be

requested was produced and shown to the

produced. The diary
appellant. He then %aid he had made an error in indicating

which diary was reguired. The appellant then stated that he

in court. The ]uigu gave cthe necessary instructions at

p. 343. He said th1
"HIS LORDSiILP: nll right. I am going to -

Mr. Gause and Superintendent,
see if you can phone to
Mandeville now and ask them to

\ find the diary up to the end
of December, 1986. Bring all
of them come.......... put
them in a truck and bring them."

wished the diary whi%h followed immediately upon the diary
\
|

\

On the next %a* the trial judge was told that the
diaries could not be located and he so advised the appellant.
Mr. Thompson, counsel then appearing for another co-accused,
asked if he could be lallowed to tender advice to the appellant,
and did so. 1In the jvent, the appellant, after he was asked

what he wished done at that stage said that he was prepared

|
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o close his case

doubt that the ap

get the diaries,
at p. 353 -
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. In order to make it clear beyond all
pellant was free to make another attempt to

the judge expressed himself in these terms

LORDSHIP: Eo what is your position now?
t you to understand you know, that the
is not hurrying you to do anything that
0 not wish to do. Very well?"

responded -

SED DULKLEY: Yes, sir. But if them say
cannot find the diary then it is not

to be here, so I am prepared to close
fence."

ed judgye took as much pains with a witness
t intimated he wished to call, viz -

y down by G.P. who went on the
e.” (p. 340)
s, the judge again asked the appellant to

of ¢very witness. 342).

(p. The appellant

e did not know his name nor did he remember
is point Mr. Morris intervened, and requested

ission to speak with the appellant. Then

ted that he no longer wish the witness'
e learned trial judge was not content with

addressed the appellant thus at p. 342 -

LORDSHIP: Ho, be carveful now, you know.

I am willing to give you every
opportunity to bring the witness.
I don't want you to feel that the
Judge don't want to bring your
witness. 8o, please do not think
that because of what I have said
about that you doun't want to call
the witness. You think about it
carefully. You want to call the
witness?

DUNKLEY:

No, sir, I don't want the witness

again."
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Then Mr. Morris as |lamicus curiae spoke up again -

"MK, MORRIS: For the record, My Lord, let

me say it is not because of

anything Your Lordship said that

he does not want the witness. We
(:) discussed certain situation and

he understands. And in fact I
take it on my advice, what he
tells me, why he doesn't want the
witness. I advised him."

It did not end on that note, the learned trial judge
consistent with his| promise of assistance, continued -

"H1S LORDSH1P: All right, apart from that
witness now, you have any other
witness that you want to call?

ACCD. DU
(/) We would pol

appcllant, the tria

HKLEY: No, My Loxrd."

nt out that after Mr. Frater deserted the
judge ensured that he gave the appellant
a precis of any evidence adverse to him by the remaining

witnesses and asked| him if he wished to cross-examine the

witness. The crossrexamination of Inspector Henry was, we
think quite professional. In his summing-up, the jury Ggre told
to ignore the evidence of identification given by the witness
Shenriffe Smith. ‘The result of that was that the officer's
(") evidence of the parade was directed to be treated as cf no

worth,
The interests of this appellant were in our judgment,
very well protected by the assistance of the trial judge,
However, we are constrained to record our perturbation
at the treatment of |counsel by the judge. We have already
stated what we thought was the proper course for Mr. Frater
. to have adopted. We must say something with regard to the
appropriate conduct of a trial judge faced with what he may
consider misguided conduct on the part of counsel, 1In the
interests of justice, it is preferable for an accused person to

be represented by counsel {han to be unrepresented and to rely for
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assistance, however fair, on the judge. The judge shéuld do
everything reasonably possible to maintain a calm and
dispassionate attitude, keeping himself above the dust in
the arena so that his rulings will be acceptable and thus
conduce to, at least|the appearance of a fair trial.
Doubtless the judye may wish to get on with a trial
expeditiously but it|is better to conduct a fair trial. Counsel
in his zeal to protect his client or through inexperience, may
act intemperately. Ve take the view that it is no paxrt of the
judicial function to|imitate counsel. We think to tell counsel
that "he may do as he pleases" when he asks lcave to withdraw,
can properly be so categorized. We regret very much the need
for these comments but we would not wish it to be thought that
we approve or countenance such unh-judicial conduct.
We have reviewed the evidence in its entirety and are
firm in our conclusion that there was a strong case against
both appellants. There was circumstancial evidence against the
appellant Robinson and the cautioned statement which spoke for
itself. The identification of Dunkley in the swamp took place
in daylight hours at|a distance of half chain which rendered
observation and recognition possible. iAlthough the time was
not prolonged, the opportunity was adeqguate: it was not a
fleeting glance case. Both Dunkley and Robinson were identified
as two of the raiders at Miss Kose's establishment. Robinson
was also found in possession of recently stolen property.
Because we are conscious of tine possibility of a miscarriage
where convictions depend on visual identification, we have
taken the opportunity to examine the evidence adduced in the
case. We have done so despite the absence of any ground
challenging this aspect of the case. We see no reason therefore
to interfere.
The appeals |are accordingly dismissed, the convictions

affirmed.




