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ROWE. J' H

The applicants are detained at Up Park Camp. They say the#r

immediate discharge from detention, in the alternative that a Writ
of Habeas Corpus be issued directing the production of their bodies
before the Court to show cause why they should not be discharged
from custody.

A proclamation was issued by the Governor-General on the 19th
June, 1976, declaring that a state of emergency exists. On the same
day the Governor-General made and published in the Jamaica Gazette ;
Supplement the Emergency Powers Regulations (1976). This he did |
under powers conferred upon him by section 3 of the Emergency Powers

Act. Under these regulations an "authorised person” includes any
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2.
member of the armed forces of the Crown and any constable and "“Minister"
means the Miniscer responsible for internal security. The regulations

give power of arrest and detention to authorised persons and authorise

~

" the Minister to make detention orders.

The applicant Earl Spencer was detained on the 20th June, 1976,
and he admits in his affidavit that on the 24th June, 1976, he was
served with a Detention Order bearing date 24th June, 1976. Nothing
turns on that detention order as on the 2nd July, 1976, he was served
with a document entitled "The Emergency Powers EARL SPENCER (Detention)

~Order 1976." The other applicant, Joseph Williams, was detained by

virtue of a detention order signed by the pMinister on the 15th July,
1876. williams alleges that he was detained on the 21lst June, whereas
the respondents claim that he was detained on the 20th June, Nothing
turns on this difference in the dates. Both applicants say that they
are still‘being detained and the respondents say that by virtue of the
detention orders both men are still being detained at Up Park Camp.

( 1 At the hearing of the applications before me, Mr. Phipps took
the‘preliminary point that the respondents had no right of audience as
theY’had‘not produced the original Order of Detention. He arguéd‘that
on the basis of the affidavits filed on both sides, the applicants were
entitled to immediate discharge from detention. The fact of detention
was not in dispute. He contended that what the first respondent,
Bridédier Green, was saying amounted to no more than that detention

(;ﬁorders were made against each applicant and that the detention orders

were served on the respective applicant. 1In his contention a person

holding another in custody must have authority so to do and must

produce the original authority to the Ccurt when the imprisonment is

challenged. He denied that it could be enough for the first respondent
to produce a copy of the detention order with the explanation that the

original was in the hands of the applicant. The Emergency Powers
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3.
Regulations 1976, said he, did not empower the first respondent to serve
the detention orders upon the applicants and the applicants did not in
terms admit that detention orders had been made against them. In support
of his argument he relied on the dicta in 3egina v. Home Secretary
ex parte Green (1941) 3 AER. 104. kAfter hearing Mr. Ellis I ruled that
the preliminary point failed. |

Joseph Williams exhibited to his affidavit (what he said was) a
photocopy of "The Emergency Powers JOSEPH WILLIAMS (DETENTION) Order
1976 dated 15/7/76 made by Minister of National Security' and Earl Spencer
exhibited to his affidavit (what He said was) a photocopy of "The
Emergency Powers EARL SPENCER (DETENTION) Order 1976." Brigadier Green
swore that each applicant had been served with the respective detention
order and all that he had in his possession was a copy thereof. The
regulations are silent as to the érocedure to be followed between the
making of a detention order by the Minister and the taking of the person
named therein into custody. The service of the original detention order
upon each of the applicants brings te hia miné the authority of an
authorised officer to take him into custody. A more readily under-
standable procedure would be the service of a copy or a duplicate of the
order on the detainee the original being jealously guarded by the first
respondent. I do not find the non=production of the original a fatal
defect to the return.

The production of the original order of detention is not the only
way in which the first respondent can make a return good ex facie. 1In
this case there was no real contest that a detention order has been
made in respect of each applicant. What was being challenged was the
nature of the return. I rely upon a passage from the speech of Lord
Wright in ex parte Green (1941) 3 AER. 338 at 402, 403 (H.L.) to show

always
that it has never been considered/necessary to prove the original

warrant or order:
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" In Watson's case there was no Warrant to the actual
gaoler. The return consisted of a long statement of
facts, not put on affidavit or affirmation. The Court
held that no affidavit was necessary. There must dbe
many cages in which the return was not a wWarrant or
official order but a narrative of facts. Such a case
was R. v. Jackson where it appears that in the first
instance the return was in the form of a statement of the
facts, though affidavits were filed on the subsequent
inquiry. Until there emerges a dispute of facts into

gh%'chdthée_ Cou’(r::tt feelés it :;.houlg inguir};a I t‘l;ink the
efendant®s statement is enough, though no doubt if the
Court is proceedfgg to 1nqu1££ into‘é%e merits, it may

order affidayits.

I note in passing that the respondents in their affidavits did not
admit that they were served with detention orders and each appiichnt
owitted the word "Detention" from his affidavit when he came to
describe the order served on him. So much for the preliminary point.

The applicants sought my guidance as to who should begin and in
keeping with the recent practice of the ourts in Jamaica I decide
that the applicants should begin.

THE ISSUES

Mr. Phipps for the applicants made certain broad submissions.

(1) Anything done by the Executive is subject to review by the
Court as longﬁas Chapter III of the Constitution has not
been suspended. ///”'

(2) The fundamental rights and freedoms of each citizen have
not been suspended by the denlaration of a state of public
emergency, consequently each citizen;

(a) still has the right of access to the Courts in the
quest of justice:;

(b) still has his protection from arbitrary arrest and
detention.

(3) Assuming that a state of public emergency has been lawfully
proclaimed and now exists certain laws have been passed to
be of the duration only for the period.of public emergency
and whereby the Minicter may detain persone on condition

that cortnin pre-reguitites oxir &,

-

//



5.

(4) The "condition" is that the Minister must be satisfied that
the detainee has been concerned in the acts prejudicial to
public safety or public order or in the preparations or
instigation of such acts.

(5) The authorities both in the Privy Council and the House of
Lords, indicate that the Zourt has a duty to inguire and
ascertain if the pre-requitites for the exercise of the
executive power exist, whether called "acts," "status,”
"condition precedent" or "body of facts” i.e. it must
appear to the Court that the detainee was concerned in some
act prejudicial to public safety or public order. This
inquiry is undertaken not on the applicant's mere ascertion
that he does not know why he has been detained, but on the
applicant adducing a sufficiency of evidence alleging that
it is unlikely he could he concerned in any acts prejudicial
to the public safety or pubiic order.

(6) If the Minister fails to prove to the Court beyond a
reasonable doubt that the d2tainee was in fact so concerned
the detainee must be released.

(7) when the Minister has established the body of facts to the
satisfaction of the Court, the Court will then inquire under
the provisions of section 15(5) of the Constitution as the '
Minister's exercise of the power. If no reasonable
justification for the measure of detention can be shown by
an objective test, the detainee must be released.

(8) The Governor-General had no power under section 26(4) of
the Constitution to declare = state of emergency and the
decision of sSmith, <.J., in re Grange et al M.27/76 and
M.29/76 should not be followed.

The principal submissions made by ¥r. Ellis on behalf of the

rezpondents =re

g
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1. A Writ of Habeas Corpus does not run to grant relief if the
detention is lawful.

2. Both applicants in their affidavits expressly allege that
the Minister acted in bad faith in making the respective
detention orders. The affidavits contain mere allegations
of bad faith and no single fact in proof of such allegations.
The onus of proving bad faith in the Minister rests upon the
applicants and they have made no attempt to discharge that
burden. 1Indeed the applicants' attorney stated that he was
not challenging the bona fides of the Minister.

3. In the case of the applicant Williams the order for detention
was made by the Minister four days before the trial and eventual
acqguittzl of williams in the Gun Court. That fact controverts
williams' allegation ag to the Minister's reason for ordering
his detention.

4, The failure on the part of the applicants to apply to cross-
examine the Minister on his affidavit, gives rise to the
inference that the applicants accept the truth of the
Minister's affidavit.

5. If the Emergency Powers Regulations confer a subijective
discretionary power on the Minister, a Court has no
jurisdiction to inquire into the merits of the case except
to satisfy itself that the Minister has applied his mind to
the necessary matters set out in the regulations and has so
applied his mind to the particular case of the applicant.

6. If it is shown that the Minister has followed the procedure
laid down in the Emergency Powers Regulations (1976) and

bona fide
has[hade an order for detention and has stated that he has
so done in the belief that the necessary grounds as stated
therein existed for the detention of the detainee, the Court

has no ijurisdiction tc aentertain a compleint from the
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detainee on habeas corpus proceedings.
Where there are conditions precedent tc the making of an order the
Court can inquire into whether or not those conditions precedent
have been fulfilled. 1In the instant proceedings the conditions
precedent are:
(a) the identity of the detainee i.e. whether the facts or

information supplied to the Minister relate to that detainee;
(b) that there is in existence a state of emergency:
(c) if the order is bad on its face!}
(d) that the regulations are strictly complied with.
That the instant case is on all fours with the case of R, v.
Secretary of State for Home Affairs ex parte Les (1941) 1 K.B. 72
and that this Court should accept the principles laid down in that
case.
The respondents in this case although alleging that the Minister
received confidential information are not relying on Crown
privilege and have filed affidavits for the use of the Court.
The Governor-General had power under the Emergency Poﬁers Act
make regulations and he had power under that Act to authorise the
Minister to exercise subjective discreticnary powers. Those
regulations were approved by Parliament and ought to be deemed to
be reasonably justifiable,
The measures which section 15 (5) of the Constitution requires to
be reasonably justifiable are the law and the regulations made for
the purpose of dealing with a state of public emergency and not to
the individual and actual activities carried out in complianée with
the law and regulations.
Both section 26 (4) of the Constitution and@ section 2 of the
Emergency Powers Act confer power upon the Governor-General to
declare a state of public emergency and consequently the judg-

ment of fmith, .7, din re Srange cuaht to be followed,

2




8.
THE AFFIDAVIT
The applicant Joseph Williams in his affidavit said that on the
13th March, 1976, he was shot by ~onstable Julye and as a result of the
“vinjuries he received he was hospitali:red at Kingston Public Hospital
<v/for approximately two months. After his discharge from hogpital he was
kept in police custody until 19th July, 1976, when he was tried in the
Gun Court on two charges of unlawful possession of a firearm and
shooting with intent. Constable Julye it was who prosecuted him and
at hi. trial in the Gun Court he was acquitted without being called
upon to answer. Williams said that he never shot at the police or
any other person and at no time he had ever been in possession of a
firearm. He said Constable Julye unlawfully and unjustifiably detained
him at the Gun Court on theAsame day that the charges against him were
dismissed.
Williams admitted that he was served with the following documente:
(a) Notice requmuired under section 39(8) of the Emergency Powers
Regulations 1976.
(:) (b) Notice required under 2egulation 40 of the Emergency Powers
) Qegulations 1976.
(c) "The Emergency Powers JCOSEPY WILLIAMS Crder 1976."
(4) Particulars required by "egulation 39(9) of the Emergency
Powers Regulations 1976.
For completion each document is reproduced below:
(a) NOTICE REQUIRED UNDER REGULATION 39(8) OF THE EMERGENCY
Q POWERS REGULATIONS (1976)

an
Whereas/Order under ‘legulation (23) or (34) or (35) has been

made against you JOSEPH WILLIANS Motice is hereby given that:
(a) The aforeaaid orders hac been made on the following
grounds: - concerned in the preparation and instigation

of acts prejudicial to public safety and public order.

/oo eaavonsosson
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(b) You may make objections to the Order to the Tribunal
established under 2egulation 39 of the Emergency Powers
Regulations 1976.

Dated this 15th day of July, 1976

Signed by Minister of MNational Security.

(b) NOTICE OF ORDER REQUIRED UMDEX REGULATION 40 OF THE

EMERGENCY POWERS REGULATIONS 1976

TAKE NOTICE that an Order under regulation 35(1) of the Emergency
Powers Regulations has been made against Joseph Williams.
Signed Rasil Robinson
Competent Aughtoity

(c) THE EMERGENCY POWERS ACT

THE EMERGENCY POWERS REGULATIONS 1976

THE EMERGENCY POWERS JOSEPI WILLIAMS (DETENTION) ORDER 1976

Whereas I am satisfied that Joseph Williams of ........ has bean
concerned in (the preparation of) and (the instigation of) acts
prejudicdal to (public safety) and (public order) and by reason thereof
it is necessary to exercise control over the said Joseph Williams NOW,
THEREFORE, in the exercise of the powers conferred upon me by Regulation
35 of the Emergency Powers Regulations (1976) and of every other power
hereunto enabling, the following Order is hereby made:

(1) This Order may be cited as the Emergency Powers (Joseph

Williams) (Detention) Order 1976.
(2) It is hereby directed that the above-mentioned (Joseph
Williams) be detained.
Dated this 15th day of July,‘l976.
Signed Minister of National Security.
(d) Particulars required by iegulation 39(9) of The Emergency
Powers Regulations 1976
Whereas an Order under Regulation 35 has been made
ayzinot Joseph Willizy o,

737
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I set out hereunder the following particulars:

* That you are an active member of a criminal gang in
Western Kingston/

That on the 13th karch, 1976, you were found unlawfully
in possession of a home made firearm by members of the
Security Forces.

(HfB That you have terrorised citizens in the Wesfern section

of Kingston, such act being inimical and prejudicial to
Public safety. "

Signed: DMinister of National Security
Having regard to the ground given in the Notice under Regulations
39(8) and the particulars under regulation 39(9) the applicant
Williams says in his affidavit at paragraph 9:
* That I am not and have never been a member, active or other-
<;“ wise of a criminal gang in Western Kingston or anywhere
- else and that I have never terrorised citizens in the
Western Section of Kingston or anywhere else whatsoever
and that on the 19th day of July, 1976, I was tried in the
Gun Court and found Not Guilty of being in possession of a
home made firearm on the 13th day of March, 1976. That my
detention is an act of bad faith on the part of the Honourable
Keble Munn, Minister of National Security and I verily believe
that were it not for the occurance of the incident on the
13th day of March, 1976, in which I was unlawfully shot and
detained by the Police I would not have been detained.
That on the 1l3th day of March, 1976, I was never in

possession lawfully or unlawfully of any firearm home made
or otherwise. "

Williams gave a statement to the Attorney assigned for his defence
in the Gun Court cases. That statement dated the 30th April, 1976,
was exhibited to an affidavit of Miss Nosworthy, Attorney-at-law.
In that statement, Williams alleges that on the 13th March, 1976,
three policemen accosted him, beat him and then Constable Julye shot
him,. He had known Constable Julye since 1973 when he (Williams) was
<;“}1iving at a policeman's home at 123 Charles Street. " A policewoman
J’by the name of ‘Sonia” was also there living in one of the rooms.
Julye used to visit her there. She and I were also friendly. One
night he came to see her and 'kicked up a noise' and was trying to
beat her off and Sonia ran into my room. He never liked me since then

and he always said to me that I should leave Sonia alore and I

ooooooooooo
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"shouldn't keep friend with a policeman's woman. He threatened me
many times over it. *He never told me the same thing before he shot
me.”
Farlier in his statement, williams said that Constable Julye

had addressed him thus before Julye shot him:

" So you wahn deh wid policeman's woman what a wayyou
have ambition.”

Constable Alverne Julye filed an affidavit in reply to those
put in by the applicant Williams and i“iss Nosworthy amd he denied
expressly and emphatically the allegations made against him by the
applicant Williams. A request was made for the cross-examination of
Constable Julye. Under cross-~examination he said he took the home made
shot gun from the applicant Williams together with a spent cartridge
and gave those items to Detective Deputy Superintendent Wray, the
ballistics expert. He said that the certificate which he got from
Mr. Wfay said that the home made shotgun he had handed over could not
be fired. He did not remember if the certificate also said that
Mr. Wray got an unexpended cartridge with 14ive ammunition. Constable
Julye said he did not know the applicant Williams before the 13th
lsarch, 1976, that he did not know a policewoman by the name of Sonia
and in fact that he did not join the police force until in January
1974. 1In 1973 he was attending school in Saint Elizabeth. Constable
Julye was not an impressive witness.

In response to the affidavit of the applicant Williams, the
Minister of National Security filed an affidavit in which he said
at paragraphs 4, 6-8:

" 4 - That the Fmergency Powers egulations (1976) and
particularly egulation 35 (1) empower the Minister
responsible for Internal Security to make an Order
for the detention of any person if he is satisfied
that that person has been concerned in acts preju-
dicial to public safety or public order in the
preparation or instigation of such acts and by

reason whereof it is necessary to exercise control
over thaet person., "

%4
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" 6 = That in my capacity as the iKinister in charge of
Internal Security, I, on the 15th day of July,
1976, made an Order for the detention of the
applicant Joseph Williams. "

" 7 - That before I made the orders referred to in para-
graphs 5 and 6 herecf, I received confidential
reports and information from responsible persons

(;9 whose duty it is to make investigations into the
. activities of persons whose behaviour gives
reasonable ground for suspecting them to be acting
or have acted in prejudice to the public safety. "

o ~ongidered such reports and information
"/l r " satisfied that the persons named
)Qié,&> A -4 referred to in para-
Qﬁ«1P %M4&V\ “n say Earl Spencer
oA — \ - "~ nreju-
Dito ¢ e
. '
A/'r" 7{, ’ < sl D~ e
; 4 _ = " T e _
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The particulars iu.

Emergency Powers Regulations 1976 in respec.

are as follows:

" That between 1975 and 1976 you have been known
to be an organiser of youth in Western Kingston
area and that you have used this position to
teach violence and subversion. That you have
led mobs of violent persons in Western Kingston
in attacks on the police.

That you are closely associated with ard give
succour and advice to notorious gunmen in Wilton
and Tivoli Gardens in Western Kingston. "
Earl Spencer made an affidavit in which he swore in paragraphs
S and 10 that up to 13th Karch, 1975, he was directly employed to the

Social Development Commission, a department of Government as a Senior

vouth CQfficer. e left Jamaica for the "mited Kingdom on the 5th Ppril,

) HD



13.

1975, and returned to Jamaica on the 22nd April, 1976. When he went

to England he was on leave from the Social Development Commission and

while there he resigned his office. 1In paragraphs 11-18, Spencer said:

" 11 - That I have never used my position as Senior
y

13 -

14 -

15 -~

16 -

17 -

18 -

youth Cfficer while employed to the Social
Develepment (ommission or at any time in the
Western Kingston area or any other area to teach
violence and subwergion. That my position as
Senior Youth Cfficer was with the Social Develop-
ment Commission a Department of Government from
which I voluntarily resigned in June, 1975,
whilst I was in =ngland. *

That I have never led mobs of violent persons in
Western Kingston or elsewhere in attacks on the
Police and it is malicious and deceptious for
anyone so to state. "

That I deny that I am or have ever been closely
associated with and give succour and advice to
gunmen notorious or otherwise in Wilton and
Tivoli Gardens in Western Kingston or in any
other area. "

That I have never committed any act which is
inimical and prejudicial tc public safety nor have
I ever been concerned in the preparation and/or
instigation of any such act. "

That on or about the 10th day of May, 1976, I
commenced to work for the Jamaica Labour Party
and I honestly and sincerely believe that my
detention has been ordered by the Honourable
Keble iunn, Minister of National Security solely
on account of my involvement with the Jamaica
Labour Party which is a party at present in
opposition. That in ordering my detention, the
Honourable Keble Munn, Minister of National
Security acted in bad faith., "

That my belief as stated in paragraph 16 above is
based upon questions asked in interrogation which
have been mainly concerned with my membership in
the aforesaid Jamaica Labour Party and that no
questions were asked of me pertaining to the
allegations made against me by the Honourable
Keble Munn, Minister of Mational Security as set
out in the document hereto and marked with the
letter 'G*, "

That my involvement with the Jamaica Labour Party
has never involved me in any act prejudicial to
public safety and public order or in the prepa-
ration 2nd instigation of any such act. That my
detention is arbitrary and cannot be reasonably
justified and therefore a breach of my constitu-
tional rights as provided in section 15 of the

constititution Crder in Coun>il, 1962, %
’

/e e e ovoe
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Two further affidavits were filed in support of Spencer's
application. The first by Kr. éonrad 2all is to the effect that
Mr. pall accompanied the applicant to the airport on 5th April, 1975,
and met him on his return to Jamaica on the 22nd April, 1976, and that
to his knowledge Spencer was in England between 5th April, 1975, -and
22nd April, 1976. WVr. Ball Qho is a Senior Guidance and Employment
Officer with the Social Development Commission swears that during the
time that the applicant Spencer was employed to the Social Development
Commission he did not know Spencer to teach violence and subversion to
anyone or to associate with gunmen, notorious or otherwise. Further that
since Spencer's return to Jamaica on 22nd April, 1976, he has not to
Mr. Ball's knowledge been involved in any similar activities. 1In fact,
the applicant has since his return to Jamaica been living at the home
of Mr. Ball.

The second affidavit from Kres. Doreen Williams, a former
Director of Youth and Community Services at the Social Development
Commission states that she was responsible for supervising the work of
the applicant Spencer while he was employed to the Social Development
Commission. It was never reported to her that the applicant ured his
position to do any of the things set out in the Particulars and that
to her knowledge he has never led mobs of violent persons nor associated
with gunmer. as alleged or at all and that had he dore the acts alleged
such conduct would have been reported to har. That while the
applicant Spencer worked with the Social Development Commission his
work was exemplary and there were no complaint whatsoever concerning
him.

An affidavit, in ®ply. was put in by the Minister in exactly the &
same terms as that filed in respect of the applicant wWilliams. 1In
fact, the Minister filed one affidavit in which he dealt with the

matters concerning both applicants.

Ik
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THE A GUMENTS

Regulation 35(1) of the Emergency Powers Regulations 1976

provides as follows:

" The Minister, if satisfied that any person has been
concerned in acts prejudicial to the public safety
or public order/$m the preparation or instigation of
such acts and that, by reason thereof, it is
necessary to exercise control over that person, may
make an order (hereinafter referred to ag a Detention

Order) against that person directing that he be
detained. "

It is the contention of the applicants that before a detention
order can be made there must be in existence acts in which the applicant
was concerned and that by reason thereof the applicant should be
detained. Therefore, before the liinister can be satisfied that by
reason of the conduct, the person ought to be detained, there must be
proof that the applicant was concerned in the act. An illustration,

so the argument runs, is the statement:

" A is in possession of » in which the necessary
pre-requisite is the existence of EB."

The applicants say that the proof which the Minister i¢ required to
bring is to place before the Court the evidence on which he relies and
not merely his conclusion, based on information which he says he has
fecieved. Mr. Phipps further submitted that in the case of the
applicant williams it was a necessary pre~requisite for the Minister

to satisfy the Court that williams was found in possession of a firearm
on the 13th March, 1976. That allegation was heard by a Court of
competent jurisdiction and the applicant Williams specifically dismissed
from the charge. The applicant Williams has been in police custody
continuously since the 13th March, and he has sworn that the Constable
who shot him and who was present when he was detained has malice against
him over a woman. In addition, he has denied all the allegations of

the Minister and in those éircumstances, the applicant having alleged
facts, there is a duty on the Court to inguire into those facts as

they constitute a condition precedent to the making of the detenticn

TS
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order.

It was contended that the first condition precedent in the case
of the applicant Spencer is that he was in Jamaica over the relevant
period. Spencer has shown that for two-thirds of the period alleged he
was out of Jamaica. The second condition precedent is that he was
concerned in the acts alleged and he has shown by the several affidavits
that he was not. In answer to the facts put forward by the applicant
the Minister, so it is said, has replied with allegations and conse-
quently has not discharged the onus which is on him to show that the
conditions precedent have been complied with.

Mr. Phipps relied on the judgment of Lord Atkin in Privy Council
case of Eshugbayi Eleko vs. Officer of Government of Nigeria et al
(1931) AC. 662; (1931) AER. (2ep.) 44, to show what are conditions
precedent and the proper approach of the Court when faced with the
determination of conditions precedent. In that case the Governor of
Nigeria made an order sanctioning the deposal and removal from office
and the deportation of the applicant; He contended that:

(i) he was not a native Chief and did not hold an office;

(1i) he was not deposed or removed from this office and the

Govenor's sanction was therefore irrelevant;

(iii) there was no native law or custom which required him, or amy
other chief or native, whether deposed in the manner alleged
against him or in any other way, to leave the area in
question.

He said these were conditions precedent to any authority to make an
order of withdrawal, and their existence can and must be investigated
by the Court whenever the validity of the order or a deportation order
founded on it is the subject of contest in judicial proceédings. The
Solicitor General for the respondent agreed that these were conditions
precedent but his argument was that on inquiry by the Court the

evidence of the Governor was conclusive ‘™.t the facts v~re as stated.
/
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Delivering the judgment of the Board, Lord Atkin said at page

49 (of AER Report):

o

At page 50 after

Atkin said:

Their Lordships are satisfied that the opinion which
has prevailed that the “ourt cannot investigate the
whole of the necessary conditions which prevail is
erroneous. The Governor, acting under the Deportation
Ordinance, acts 'solely’ under Executive powers, and

in no sense as a Court. As the executive he can only
act in pursuance ®f the powers given to him by Law. In
accordance with B:itish jurisprudence no member of the
executive can interfere with the liberty or property of
a British Subject except on the condition that he can
support the legality of his action before a Court of
Justice. And it is the tradition of Rritish Justice
that Judges shou}i not shrink from deciding such issues
in the face of the Executive. The analogy of the
powers of the English Home Secretary to deport Aliens
was invoked in this case. The analogy seems very clouse.
Their Lordships entertain no doubt+ that under the
legislation in guestion, if the Home Secretary deported
a British Subject in the belief that he was an Alien,
the subject would have the right to question the
validity of any detention under such order by proceedings
in Habeas Corpus and that it would be the duty of the
Courts to investigate the issue of alien or not. "

dealing with the various contentions raised, Lord

It is only necessary for this Roard to decide that it
it is the duty of the Court to investigate the whole
of the questions raised and come to a judicial
decision. "

In my view, Eleko's case is clear authority for the proposition

that it is for the Court to inguire into and to decide:

(a) whether there are conditions precedent which must be

complied with before the executive take action under a

statute;

(b) what, if any, are those conditions precedents;

(c) whether they have in fact been complied with.

Mr. Phipps submitted that on the zuthority of Eleko's case it

is competent for

the Court to inquire into the following matters as

conditions precedent:

(a) was the applicant Spencer in Jamaica at all;

(b) was the applicant Williams in possegsion of a firearm.

/
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Eleko's case was considered by the Court of Appeal in R. v. Hd@e
Secret ry ex parte Green (1941) 3 AER. 104. Liversdige v. Andersonkﬁn
H.L. (1941) 3 AE2. 388; :. v. Governor of Priston Prison ex parte Ah%an
(1969) 20BD. 222.

The applicants submitted thut none of the judges in Green's case
either in the Court of Appeal or in the IJcvse of Lords attempted to
differ from what was said in Eleko's case. 1Indeed in the judgments of ‘
the Court of Appeal there seems to be an affirmation of the Eleko case.

They say that Lord Atkin in Liversidge v. Anderson purports to go

further than he did in Eleko by saying not only is there a duty on the

~court to inquire into the existence of conditions precedents but a

further duty to inquire into the exercise of the discretion by the
executive authority.

The headnote to . v. Home Secretary ex parte Green (C.A.) 1941
3 AER. 104 reads:

" The applicant was arrested on May 22, 1940, in pursuance of
Defence (General) Regulations reg. 18(b). The order stated that
the applicant was a person of hostile associations and that, by
reason thereof, it was necessary to exdrcise control over him.
The applicant applied for an order for his release under R.S.C.
Order 59. By Clause 3 of the regulation the applicant is given
the right to appeal to the advisory committee. It appeared
that the motice by the chairman to the applicant stating the
grounds of his detention was inaccurate in certain particulars.”

Hdeld: (i) In such a case an affidavit by the Home Secretary stating
his belief in the reason given for the applicant's
detention in the order wes suffidient and it was not
necessary that it should state his grounds for such
belief.

(ii) Where the return or affidavit showing cause, exhibits
an order of commitment regular on its face, an
affidavit from the Jome Secretary is unnecessary.

(iii) Where an order regular on its face is produced the onus

is on the applicant to prcez2 facts necessary to

contcove-t i+,
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(iv) Where a person having the ~ustody of the rrisoner makes

ar affidavit showlng causa, "he ot

1

Lyinal. crder signed

~

by the Home Secretary shcuid b2 exhiibiced thereto.

(;g Scott, L.J. stated the matter in < tlvae ot w. 106 G

It is uader clausce (1; it the Secretary purported
to make his order. The chlef issue in the appeal turns
on the question of jurisdic ion of the Hore Secretary
and that i the nain Jdepends cn vhether he had
'reasonable cause tec Lelieve' the applicant 'to be of
hostile associations’ iIov Lt Ls contended both that

the existence of such reasonable cuuse is a condition
precedent to nhi: jurisdiction and +hat the facts
constituting the reasonabirizs cause arxe ror the court to
find and appraisc, and oct for thz Fouwe Secretary. "

These are two of the Issuss raised In the ‘nstant application.

-

After Scott, L.J. had given ithe historv vy Reqg. i and referred to

some authorities at p. 109 he zaid:

-

Lo ‘ . )
With that preface fovr wi.. purpesse of © 777 7 the air
around the probiem cf th- ’n»OTPre"liﬁﬂu, i come to

the crucial point. Who
reasonable r~augn. tae Sa;g»~ State or a Court?

If a Zourt ies to decide Lowr sould the guestion itself
be brought Liviorz the Cunst? Ty cortiovari to guash
the order or I mandamus e v and determine
according to law? Obwvirisly neither. It cannot be by
habeas corpugs, hrecaus: i fiigh Court does not sit as a
court of appeal In gvcl prococdings, If it be said
that these ave ~ 47 onsons, T reply that the
answer is egually wlaiv ~n the grcunds cf uational
interest statzd In . v. Halliday ex parte Zadig which
we ought <o presume cuided the present delegated
legislation of “is Majesty in Zouncil. The whole
regulation dcals with : top necessarily of

a highly conﬁidcntia’ chaae Li:7ites a decision,
at least as a preliminery to astion by an executive
Minister of the Crown wog pins a posation of utmost
confidencc, whe has at bis o ach secret infor-
mation which mught not Lo be mado public -~ above all
during a wavr ~ wbo is crder o dot to zacp that
informaticn und ite co mes goor o, and, finally, who
cannot be compeslied in v C divulzae what he
considers oucht no' in qatxonm‘ interest to be
divulged. 1l ing 5 courts veccgnise that
inhibition znd .o

de the issue of

At letter H he continucd

#2417
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* Even if the issue could properly be brought before a

Court, it would be futile to ask the court to decide

it unless the material evidence could also be brought
before it,and of that the impossibility seems to me
self-evident. For these reasons, I do not think that

the crucial words 'reasonable cause' can properly be
construed as imposing an obijective condition precedent

of fact on which a person detained would be entitled in
any legal proceedings to challenge the grounds for the
Secretary of State's honest belief, either by requiring dis-
closure of the confidential information which he had
received in the course of hig offitialduty or by tendering
evidence that there was in fact no reasonable cause. "

In dealing with the judgment of Lord Atkin in the Eleko case,

Scott, L.J. distinguished that case on the basis that the issues

were quite different from those in Green's case. On p. 112 P he said:

" On none of the three was the governor given by the

ordinance any power of discretionary decision, nor did
any question of confidential information arise. The
decision of the Privy Council that each condition created
a justifiable issue, to be solved before the governor's
jurisdiction could arise, therefore does not touch the
present case. "

When Mr. Ellis came to treat with Eleko's case he distinguished

it from the instant applications on similar grounds.

Goddard, L.J. made it abundantly clear in his judgment that what

was decided in the Eleko case meant no more that it is always open

a

to the subject to controvert/return which on the face of it is good

and in those circumstances the onus of proof is on the applicant. At

p. 119 A, Goddard, L.J. said:

/the

* Counsel for the appcllant accordingly relies on the

advice of the Judicial Committce, ,..in 7T1clic wsw at p. 670.
In my opinion, however, the: passage does not mean that
where the executive has detained a person under statutory
authority (and the regulations have the force of statute),
he can merely by saying, "I don't know why I have been
detained] oblige the executive to prove that every condition
necessary to the making of the order has been fulfilled.
In my opinion, once it is shown that he is detained under
a warrant or order which the executive has power to make,
it is for the applicant fcr the writ to show that the
necessary conditions for Making of the warrant or order
do not exist. "

Earlier in his judgment, Goddard. L.J. had considered the

judgments in ex parte Lees (1941) 1 K.3. 72 and was prepared to

¢

i P e m e v es
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follow that judgment. e said at p. 117 letter A:
* 1t might be enough to say that in R. v. Jome Secretary
ex parte Lees, this Court upholding the King's Fench
Division were satisfied with an affidavit from the
Secretary of State in precisely the same form so far as
this matter is concerned. as that sworn by him in the
present proceedings. "
It is to be recalled that Mr. Ellis for the respondents places
implicit reliance upon the decision in ex parte Lees.

Mr. Phipps' further submission in relation to Green's case is
that the applicants in the instant case have not merely said they do
not know the reason for their detention but have done what Goddard L.J.
required them to do, i.e. to adduce facts to controvert the return. At
this stage of the proceedings Mr. Phipps expressed the view that he
accepted that in these proceedings the onus is on the applicants to
show that the acts do not exist. When Ashan's case came to his
attention he adopted the reasoning of the majority judgments on the
question of the burden of proof.

Liversiidge v. Anderson (1941) 3 AER. 338 was a case of false
imprisonment arising from detention under Reg. 18F. The majority of
the House of Lords held that the onus was on the plaintiff to show that
the defendants acted without reasonable cause. All the judges held
that the phrase "if the Secretary of State is satisfied" gives to him
a subjective discretion. Lord Atkin who dissented, but not on this
point, said at 3534 - 354A:

* The wording is sometimes varied with the same result.
'If the Secretary of States is satisfied ' 'satisfied
that it is necessary or expidient" ..... In all these
cases it is plain that utlimited discretion is given to the
Secretary of State assuming, as everyone does, that he
acts in good faith. "
Recause Lord Atkin was satisfied that in Green's case the Home
Secretary had supplied sufficient information in his affidavit to

discharge whatever onus,there was on him, Lord Atkin did not dissent

from the decision in that case.
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In a memorable passage (one much used by Mr. Phipps in this cuse),
Lord Atkin at 350 letter F. said:

" It is surely incapable of dispute that the words, "I A has
X" constitute a condition the essence of which is existence
of X and the having of it by A. If it is a condition to a
right (including a power) granted to A, whenever the right
comes into dispute, the tribunal, whatever it may be, which
is charged with determining the dispute must ascertain
whether the condition is fulfilled. 1In some cases tie
issue is oneé of fact, In others it is one of both fact and
law. In all cases, however, the words indicate an
existing something the having of which can be ascertained
and the words do not mean,and cannot mean,‘IT A thinks that he
hasii. ii :

This approach of Lord Atkin has been approved by the Privy Council
in Nakkuda ili vs. Jayaratne (1951) A.C. 66, Mr. Phipps submitted that this
Court is bound by the decision of the Privy Council, and the majority
decision of the House of Lords in Liversidge v, Anderson would then be only
of persuasive authority.

Lord Radcliffe in delivering the advice of the Board in Alit's case
at p. 76=77 in commenting on Liversidge v. Anderson said:

"t Tt was not a case that had any direct bearing on the court'?s
power to issue a writ of certiorari to the Home Secrctory in
respect of action taken under that regulation: but it did
directly involve a question as to the meaning of the words
"If the Secretary of State has reasonable cause to believe any
person to be of hostile origin or associations ...’ which
appeared at the opening of the regulation in question, .nd the
decision of the majority of the House did lay down that tlhose
words in that context meant no more than that the Secretary of
State had honestly to suppose that he had reasonable ciuse to
believe the required thing., On that basis, granted jood faith,
the maker of the order appenrs to be the only possible judge
of the conditions of his own jurisdiction,.

Their Lordships do not adopt a similar construction of tire words
in reg, 62 which are now before them. Indeed, it would be a
very unfortunate thing if the decision of Liversidge's casec

came to be regarded as laying down any general rule 2s to the
construction of such phrages when they appear in statutory
enactments., It is an authority for the proposition that the
words "if A,B, has reasonable cause to belicve® are capable of
meaning "if A.B, honestly thinks that he has reasonable couse

to believe’ and that in the context and attendant circumstances
of Defence Regulations 18B they did in fact mean just thit.

But the elaborate consideration which the majority of the jlouse
gave to the context and circumstances before adopting that con-
struction itself shows that there is no general principle that
such words are to be so undarstood; and the dissenting speecch

of Lord Atkin at least serves as a reminder of the many occasions
when they have been treated zs meaning 'if there is in fact
reagonable cause for A.B. so to believe.'

I read Lord Radcliffe'!s speech to mean that each enactment must be
construed against its own circumstances and context to discover whether an
objective or a subjective meaning ought to be given to the statement, “if f.

1

has rveagonable cpouss to heldeve »nd not thot it Llays Jovy bthe sedneinio

/aconrone»
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that the common law rule is that as a matter cf construction tliose words
require the application of the objective test,
There is an interesting editorial note to the Liversidge cuse which
I will do well to include especially as both attorneys referred to it in
the course of their arguments,

EDITORIAL NOTE:

11 In these notes it has been stated that it was well settled
that it is sufficient for the Minister concerned to state
his honest belief that there are reasonable grounds for the
detention. The opinion of Tord Atkin, although it ‘o5 duly
dissentient opinion shows, perhaps, that the statement
should have been more cautiously worder for that grect lawyer
clearly takes the view that if that belief is founded on
facts capable of proof - in this case, that the applicant
was a person of hostile associations ~ those facts should be
proved to the Court. This view he has based, not on
decisions in previous cases, but upon the construction of
the regulation, The majority of the House, howcver, have not
so construed the regulation. It is agreed that the words,
'if the Minister has reasonable cause to believe' nostulate
two conditions (a) if there is in fact reasonable cause for
believing, and (b) if the Minister believes it, but there are
other factors governing the proper construction of these
words. In cases under the regulction the facts are neculiarly
within the knowledge of the Minister, public policy and the
national safety require that they shall not be made nublic
and the matter is one for the Minister's exclusive diccretion.
These factors have been taken into account by the majority of
the House in construing the regulation and the result has been
to confirm the previous decisions of the courts in cases of
this nature.,

On the authorities reviewed above, Mr., Phipps submitted thit in every
case it has been made manifestly clear that there is a duty on the court to
inguire into the existence or non-existence of the factual situation as

distinct from the exercise of discretion based upon such factual situation.

In his submission the effect of the affidavits filed by the applicconts is

to shift to the respondents the burden to adduce acceptable evidence before
the court by way of reply, In the final analysis it is for the cout to
decide:
(a) Has each applicant established a prima facie case in that he has
controverted the return by evidence?
(b) Is the reply of the respondents, if any, a sufficient cnswer to
the applicants! allegations in the sense that the respondents
have provided the gourt with evidence of the existence of the

factual basis which disposes of the applicants' affidavits?

/coccootcconoca
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Mr. Phipps conceded early in his argument that if one looks at the
regulations alone, especially reg. 35(1), the result is that the applicants
cannot challenge the grounds for the Minister being satisfied, but
stressed that they can still challenge and do challenge the existence of
the facts. However, on the basis of section 15(5) of the Constitution, he
contends that it is open to the applicants to show that irresPective of the
view taken of the regulations, neither the regulations themselves nor the
law under which the regulations were made can go outside the ambit of the
constitution. He submitted that section 15(5) of the Constitution provides
that any law or anything done under the authority of any law must always
be reasonably justifiable if done in deprivation of the citizen's fundamcntal
right fo be protected from arbitrary arrest. His contention runs thus:

211 the measures taken under the law must be justified before a court when
challenged by a person detained. In his submission section 15(5) of the
Constitution enshrines what was contended for by Lord Atkin in Liversidge's
case, If regulation 35(1), says het Emergency Powers Regulation gives an
absolute power to the Minister to exercisc his discretion but the Construction
requires that any such power must be reviewed by the court, it would follow
that the regulation would be ultra vires.

He submitted it is for the court to decide whether reg. 35(1) was a
measure reasonably justifiable for the purpose of dealing with the situation
of the Emergency. Further, the test of what is reasonably justifiable is an
objective one and by reason thercof the exercise of the power of detention
is open to review by the court. In order, therefore, for the court to
review the exercise of this power, it is nccessary for the respondents to
show to the Court the grounds upon which the power was exercised and such
grounds must be accompanied by sufficient particulars whenever the exercise
of the power is challenged,

Section 15(5) of the Constitution in the submission of Mr, Phipps,
is intended to secure that not only the law itself including the regulations,
passed during a period of public emergency can be reasonably justified but
also whatever is done under the nuthority of that law. The word ‘“measures®
in the section cannot refer tc sections of the law but acts done under the
law,

/."codoo.-.on
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The final authority relied on by Mr, Phipps on this aspect of his
presentation was that of Regina v. Governor of Briston Prison ex parte
Ahsan (1969) 2 Q,.B. 222, There British subjects had landed clandestinely
in England, There were served with notices refusing their admission. They
applied for writs of habeas corpus to secure thelr release and it was con=-
ceded thit, in accordance with paragraph 2(3) of the Schedule, one of the
conditions precedent to the validity of the issue of a notice on which the
jurisdiction to detein in custody depended was that the examination had to
take place within 24% hours of landing.

The majority of the Divisional Court held that:

" since the court was inguiring into 2 claim by the executive
to detain in custody & British subject and the applicants had
allaged that a condition precedent to the validity of the
notice of refusal had not been performed, the onus was on the
executive to negative the challenge and prove beyond reasonable
doubt that the condition precedent had been performed.

Mr, Phipps adopted the decision in this case and submitted that the
Minister's affidavit in the instant cases fall considerably below the standard
of proof necessary, i,e. proof beyond a rensonable doubt.

The arguments of Mr., Phipps were illuminating and interesting.

Mr, Ellis for the respondents rose to the challenge. Mr, Ellis submitted
that the allegations of bad faith containcd in the affidavits of the
applicants did not avail them. The onus of proof was on the applicants and
they could not rely on mere allegations. 1t was the duty of the applicants
to require the Minister for cross-examinaltion if they were challenging his
bona fides and this the applicants did not do., In support of this
submission, he relied on a number of cases., I will refer to two of them.

Franklyn v. Minister of Town and Company Planning (1947) 1 AER, 612
at 616: Lord Oaskey L.J, said:

" In rny opinion, the judge was right as a matter of 1 w in
saying that the onus rested on the objectors to show that the
Minister had not an open mind when he made the order.

Jessel, M.R, said in FErrington v. Metropolitan District Rly, (1882)

i Now of course, you can show want of bona fides in two ways.
You may show it by proving thet the lands are wanted for some
collateral purposc as a fact, or you may show it by proving
that the alleged purpose is so absurd under the circumstances
that it cannot possibly be bona fide., 4is regards the first
ground, there was an attempt made here, but it was unsupported
by evidence. It was the belief of a gentleman without any

facts, and was not admissible in evidence at the trial of the
cause, Thnt, therufore, murt be rut ont of the casel U

.‘ e W"‘.
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A passage from the Franklyn case, supra, dealt with the
necessity for cross-examination. Lord Oaskey said at . 0163

" Notwithstanding that the Minister h.ad nade
that affidavit and that the objectors ere
charging the Minister with bias ond wvith not
having fairly considered the c¢bjections and report,
no application was made to cross-examine him,
which, in my opinion, would have been the fair way
in which to substantiate allegations that the
speech made on May 6, 1946, showed that his mind
was already made up and that vhat he had said in his

affidavit was not true. ©

To the same effect, is the speech ¢f Lord Green, }M,R, in re Smith

‘e

v. Faweett Ltd. (1942) Ch., 304 at 308-309:

" If it is desired to charpe a deponz:nt iwith having
given an account of his wmotives ond Lis reasons
which is not the true account, then the person on
whom the burden of nroof Jies should talke the
ordinary and obvious course of reruiring the deponent
to submit himself to crouss-examinatione. 'That does not
mean that it is illepgimote in o proper chse to draw
inferences as to bona fides or male fides in cases
where there is on the foce of the wfiffiduvit sufficient
justification for doing so, but wherg the oath of the
deponent is before the court, as it is here, and the
only grounds on which the court is asked to disbelieve it
are matters of inference, many of them of a doubtful
character, I decline to give to tihose suggestions the

weight which is desired, ©
As Mr., Phipps addressed no arguments to me to sup.ort mala fides in the
Minister, there was no live issue on this »oint, I desire to say, however,
that it is an entirely wrong practice for z=n appellant to uake an allegation
of bad faith against the Minister when he has no intention of adducing any
evidence in support thereof. I occept Mr, [llis' submissions that it was for
the applicants to prove bad faith in the Minister 'nd¢ this they made no

attempt to do.

The next broed submission of Mr., 1lis is that In o~ case of this nature
court hos no Jurdsdiction to dacviioce dohe the caosliue of Uhl oase oyeept

54
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to sa@tisfy itself that the Minister has applied his mind to the necessary
matters set out in the regulations and has so applied his mind to the
particular case of the applicant. The jurisdiction of the court in a case
of this kind is not an appellate jurisdiction to hear the case as an appeal
from the decision of the Minister, Mr. Fllis says that if it is shown that
<~  the Minister has followed the procedure laid down in the Emergency Powers
Regulations, 1976, and has bona fide made an order for detention and has
stated that he has so done in the belief that the necessary ground as
stated therein existed for the detention ¢f the person detained, then there
is nothing of which complaint can be made to the Court and if a complaint is
made on the authority of ILees' case, the court has no jurisdiction to hear
such conplaint,
Rege Ve Sccretary of State for Home Affairs ex parte Lees (1941)
(\( 1l X.B, 72 was heard first by a Divisional Court and then the Court of Appeal.
In that case the Home Secretary made an order for the detention of a
person under Reg, 13B as he had reasonable cause to believe that that
person was a member of or was active in the furtherance of the objects of a
certain organisation. In reply to an application for a Writ of Habeas Corpus
the Home Secretary swore an affidavit in which he said that before he made
the order for detention he received confidentiasl reports and information from
persors in responsible positions whose duity it was to make investigation, and
that, having considered such reports and information, he hud come to the
conclusion, that there was ground for believing and he did in fact believe
that the person detained was a member of and had been active in the furtherance
of the objects of the organisation.
The writ was refused. flthough the applicant was released before the
case reached the Court of Appeal, the appeal was congidered on its merits.
I quote a long passage from the judgment of MacKinnon, L.J. at p. 83. That
<‘1 judge after referring to the text of reg., 10B. (1A) went on:
| " It is, I believe, obvious from the terms of that regulation
that if the Home Secretary honestly believes or has reasonable
cause to believe, that a person is within this category he is
authorised to make an order for ais detention, and that makes
his detention legal and not subject to review or inquiry
under the Habeas Corpus ict 1816. The sole question is whether
the Secretary of State had rcisonable cause to believe and did
honestly believe, The Sccretsry of State has by affidavit
sworn that he received a number of reports from persons whom
he regards as reliable in regord to this man, 'persons in

responsible positions who experienced in investigating

notters of this kind and wi 2 duty it is to wmake such
/IOI...'.I‘
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investigations znd to report the same to me confidentially. I
carefully studied the reports and considered the information

and I came to the conclusion that there were clear grounds for
believing and I did in fact believe that Mr. Aubrey Trevor Oswald
Lees was a member and was and had been active in furtherance of
the objects of the organisation." If Gardiner says that the

Home Secretary does not bring before the Court what was the nature
of those reports, and as he has not done so, the Court ought to
hold that he has not satisfied it that he had reasonable cause

to believe, as he has sworn that he had. That seems to me ©o
suggest that in every case of this sort this Court can be made

to act as a court of appeal from the discretion of the lecretury
of State and inquire into the grounds upon which he has come to
the belief, and can consider whether there werc any such gjrounts
for belief, or, if there wer: any grounds whether it was
reasonable belief., I do not think it is the function of the
Divisional Court or this Court in any way to «act as a court of
appeal from the discretionary decision which has to be made by
the Secretary of State. He has sworn that he hod grounds in the
nature of those reports which were confidential and that he did
come to the conclusion that there weres clear grounds for believing
and did in fact believe., I have his affidavit and I have no
reason to think that it was otherwise than strictly honcst and
correct. Therefore, he has proved to my satisfaction thot he

had reasonable cause to believe and did honestly believe,

in the terms of the regulation, and that being so, the order

was validly issued pursuant to this regulatioNeescecssss '

With this opinion, Goddard and DuPareq L.JJ. agreed.

Mr. ZEllis was careful to point out *that in the instant case the

affidavit of
State in the
case of this
(1)
(11)
(11D

(IV)

the Minister was in fiorm identical to that of the Secretary of
Lees case., In his submission the conditions precedent in a

nature into which the court can inquire are:

The identity of the detainee;
Whether the order is bad ex facie;
Whether there was in fact a state of emerfency;

Whether the regulations have been strictly complied with.

The applicants contend that those four points only go to the validity

of the return and do not go towards answering the case made out by the

applicants,

One further case must be looked at before I come to consider the

Jamaican legislation and that is Stuart v, Anderson (1941) 2 ALR. 665, at

670, Tucker, J. was considering the proper construction of reg. 18B.

although in a false imprisonment case. He said:

re
181

It is quite clear, of course, that when the regulation wvus uade
essse those persons who made this regulation hod to consider to
whom they were going to entrust this very difficult and trouble-
some matter, and they decided, as is clear from the regulution,
that the person to make the decision in these matters was not to
be one of His Majesty's Judges. It was not to be anmyad hoc tri-
bunal set up for the purpose, but it was to be the Home Secretary

and the Home Secretary alone, It also makes it clear, I think -

and in fact it has been so h~eld by the courts - that the court
has no jurds! to zit o) L

decinlon to @ i
court any pouer
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1t it would have come to the same conclusion if the legislature or

those having powers to legislate, had entrusted this matter to

a judge. Nonetheless, the court at any rate exercising its

powers of habeas corpus has pover, as has boen clearly laid down
in the cases which have arisen under this regulation to ensure

that the powers conferred upon him have been exercised honestly,
and bona fide, and not merely under some pretence of using the
resulation for the purpose of detaining some person on some other
grounds altogether. Similarly, complaints would no doubt be
properly made if a person was detained who was not the person
aimed at by the order made by the Home Secretary - that is to say -
if a different man altogehter wcs beinyg detained. Similarly, also,
there have been cases which has been held, or at any rate, there
has beenone case where ﬁzﬁeen held - that the detention was unlaw=-
ful and illegal because the Home Secretary had not at all stages

of the proceedings adhered to the procedure and the necessary
requirements laid down by this code which governs his powers in
the matter.,

It is clear that it was on the basis of this judgment that Mr. Ellis

framed his submissions as to conditions precedent cognizable by the court,

when the court is considering habeas corpus proceedings under The Emergency

Powers Acts,

I extract the following principles from the cases I have referred to

herein:

{a)

()

(¢)

where the words “if the Secretary of State (Minister) has reasonable

cause to believe any person to be hostile origin or associations®
appear in a statute they must be intended to serve in some sense
as a condition limiting the exercise of an otherwise arbitrary
power.,

It will depend upon the context und surrounding circumstances
whether the true meaning of the clause ""If 4.B. has reasonable
cause to believe’ is either:

(i) “If A.B., honestly thinks th .t he has reasonable cause to

believe; or

(ii) 9If there is in fact reasonable cause for A.B., so to believe,"

yjhere the term Vif the Secretary of State (Minister) is satisfied"
is used in Defence Regulations, it is plain that unlimited
discretion is given to the Secretary of State (Minister) assuming
that he acts in good faith. 1In other words, he has a plenary
discretion to make the particular order (detention) against the
detainee, if he has in his own xind and according to his own
judgment, reasonable cause to believe that the state of affairs
exist, by reason whereof, it is nccessary for him to méke the order

(Cetention).

e s s p e
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(d) The words "if the Minister has rcasonable cause to believe!
vrogstulates two conditions:

(1) that there is in fact reasonable cause for believing;
(ii) and if the Minister believes it.

In the context of regulation 18B of the Defence Regulctions, the
court is not the proper forum to decide (i) above and the matter
is one for the Minister's exclusive discretion,

(e) The Divisional Court in Ahsan's case did not doubt the correctness
of Green'!s case but distinguished it on the ground that fn Green's
case there were no facts in dispute the existence of which were
conditions precedent. The mere challenge of the bona fides of the
Minister in affidavits, which chuallenge found no place in the
arguments, (indeed the bona fides of the Minister was accepted
throughout the arguments) did not raise an issue of fact.

I have spent a very long time guoting from the cases which were con-

cerned with the interpretation of Regulation 13B of the U.K. Defence

Regulations, My purpose is to demonstrate that it is likely that the

framers of the Constitution must heve known of those decisions when they

came to draft section 15(5) and 15(6) of the Constitution. Is is far-

fetched to presume that the framers of the Constitution were familiar with

the famous regulation 18B of the Defence wczulations (U.K.) of the second

World iJar and of the numerous decisions of the Courts on the interpretation

of that Regulation? Did the framers of the Constitution envisage that

-

there would be times of national crisis when it would take sharp, drastic 1///

measures, even to the extent that those measures might impinge upon the

sacred fundamental right of personal liberty to correct the situation? It

is self~-evident that they had, hence the provisions in sections 15(5), 15(6),

20(9) and 26(4), 26(5), 26(6), 26(7) of the Constitution.

Mr. Phipps has asked me to say that when the term "reasonably justifi-

able’ was written into section 15(5) of the Constitution the framers of the

Constitution must have known of Lord Atkin's great judgment in Liversidge vs.

Anderson and of the approval which it received from the Privy Council in

Ali's case. I think it is more to the point that the framers of the

Constitution were being mindful of what stups could properly be taken in

=)
i

time of o ve notionsl crisis to wrensrve: the safety of the nation.,
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Section 15(6) of the Constitution envisages that during a period of
public emergency a person who was not convicted of any offence could be
detained indefinitely i.e. for a period of the emergency under a law passed
in accordance with section 15(5). Section 20(9) envisages that the c¢laborate
provisions contained in that section to secure to a person the protection of
trial by an independent and impartial court, established by law, may be
derogated from during a period of public emergency.

Any measure taken under section 15(5) must be reasonably justifiable
for dealing with the situation that exists during the period of public
emergency. An exactly similar requirement as to reasonable justification
is made in s. 20(9).

Section 15(5) of the Constitution is as follows:

" Nothing contained in or done under the authority of any law
shall be held to be inconsistant with or in contravention of
this section to the extent that the law in question authorises
the taking during a period of public emergency of measures .
that are rcecasonably justifiable for the purpose of dealing ‘P/
with the situation that exists during that period of public
emergency. '

There is here set out the framework of emergency legislation. 1In
the first place, there must be a law and it is conceded by the parties that
regulations may be a law for these purposes. In the second place, the law
must authorise the taking of measures. In the third place, these meagures
must be reasonably justifiable., I do not sgree with the contention of the
applicants that measurcs in that context may mean the physical acts done
by members of the security forces or the act of the Minister in making &
detention order. For the scction, 15(5), to bear this meaning it would
have to be re-worded and truncated on the following lines:

" Nothing contained in any law or nothing done under the
authority of any law, shall be held to be inconsistent with
or in contravention of this section to the extent that the
law in question or the thin; done under the authority of that
law during a period of public emergency is reasonably
justifiable tesesaensces

In this formulation, all reference to the 1w guthorising the talking
of measures would be omitted. It could never have been the intention of
the framers of section 15(5) of the Constitution that every individual
action taken during a periocd of public emergency could be tested in the
Court where it would be for the Court to determine objectively whether such

action taken was reasonably justifiable. How would this possibly work if

/uunol-ul.oo
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under section 20(9) of the Constitution it is possible to derogate from
the Court's Jjurisdiction?

It is provided in section 26(4) that during a period when Jamaica
is at war a period of public emergency coires into being. Is it not more
likely then, that the framers of the Conustitution knowing of the English
decisions under Reg. 18B. of the Defence Regulations, constructed a
section whicin would empower Parliament and the Executive in the first
instance to determine what general measurcs should be taken in the time of
emergency and then leave it to the Court vhen challenge is made to determine
whether a particular measure can be reasonably justified?

I hold that under section 15(5) of the Constitution what ought to
be recasonably justifiable arc the powcers conferred by the emergency
legislation and the actual provisions of the emergency legislation.
Section 15(5) does not admit of the extended meaning that particular actions,
i.g. an act of detention, must itself be reasonably justifiable. Under
this section the Court's power is limited to a consideration of the vires
of the legislation after a consideration of the factual situation existing
in the period of emergency. If emergency regulations provide for search
of person or premises without warrant, or curfew by day or night, or
detention without charge or triazl, or for the deliberate maiming of adult
males or compulsory separation of all wives from their husbands, all such
regulations could be enquired into by the court to determine if anyéé?e
them is reasonably justifiable for purposes of dealing with the emergency
situationa

No argument whatsoever was addressed to me on the question as to
whether regulation 35(1) of the Emergency Powers Regulations 1976, which
provides, for the detention of personsg was reasonably justifiable., The
argument was directed to the proper construction of the regulation and its
relationship to section 15(5) of the Constitutions;

I think I am supported in my interpretation of sec. 15(5) by Atkin, J.
(as he then was) in Lipton v. Ford (1917) 2 K.B. 647 and 654.

Under the Defonce of the Realm ict 1914 certain regulations were
made and acting under these regulations a guantity of raspberries were

requisitioned for supply to the troops. In his judgment Atkin, J. said:

J6
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" In any case, it wag further contended that taking possession
of a crop of raspberries could not be necessary for the public
safety or defence of the reclm. I do not think those arguments
well founded. I think that 211 that I have to see is whether the
regulation is one that is ressonably capable of being a regu-
lation for securing the public sefety and defence of the realm.
If it is, I do not think the Court is entitled to question the
discretion of the Executive, to whom Parliament has entrusted
powers in such wide terms.

In Beckles v. Dellamore 9 #.I.R. 299 VWooding, C.J. said at page 308:

" There was little, if any, dispute that if regulation 7(1) of
the regulations was shown not to be reasonably justifiable for
dealing with the situation then existing, it must be held to
be void, That this is so I have amply demonstrated, I think.
The question therefore is -~ did the applicant upon whom the
onus admittedly rested, show that the regulation was not so
justifiable and that it ought accordingly be avoided? "

The learned C.J. then reviewed the fucts of that situation as disclosed
to the Court, and held at p. 309E:

i gccordingly, it is in my judgment impossible to hold that
regs 7(1) was shown not to be reasonably justifiable for the
purpose of dealing with the situation which then existed. "

In these applications there was no evidence whatever before the Court
of the circumstances leading up to the proclamation of the state of public
emergency or the situation existing when the detention orders were made and
I was never called upon to decide whether Reg. 35(1) of the Imergency Powers
Regulations 1976 wus reasonably justifiable.

Elaborate provisions are made by sec. 15(6) of the Constitution whereby
a person lawfully detained under cmergency legislation can have his case
reviewed by an independent and imvartial tribunal presided over by an
attorney-at-law appointed by the Chief Justice. That tribunal was not given
power to order the release of the detainee but cnly to make a recommendation
as to the necessity or expediency of continued detention. A person who is
lawfully detaincd is therefore not left wholly without a remedy.

I wish to introduce specific consideration of Reg. 35(1) of the
Emergency Powers Regulations 1976, with a guotation from the speech of Lord
McMillan in Liversidge's case at p. 366:

it In the first place, it is important to have in mind that the S
regulation in question is a war measure. This is not to say .
that the courts ought to adopt in wartime canons of construction
different from those which they follow in peacetime. The fact
that the nation is at war is no justification for any
relaxation of the vigilance of the courts in seeing that the
law is duly observed especizlly in a matter so fundamental as
the liberty of the subject. Rather the contrary. However, 1n
a time of emergency, when the life of the whole nation is at

stake, it may well be that : regulation for the defence of the
realilt may guite propcrly have o meaning wiich because of its

Soieiinan
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" drastic invasion of the liberty of the subject, the courts
would be slow to attribute to 2 peacetime measure. The
purpose of the regulation is to ensure public safety and it is
rizht to interpret emergency legislation as to promote, rather
than to defeat, its efficacy for the defence of the realm,

That is in accordance with a general rule applicable to the
interpretation of all statutes or statutory regulations in
peacetine as well as in wartime. ©
This is the rule for which Mr. Ellis contended and which I think is appli-
cable to the construction of reg. 35(1).

Rege 35(1), in the widest possible terms, confers power upon the
Minister to exercise his discretion if he is satisfied if he is satisfied
as to the existence of certain facts. I do not think that there is any
clearer way to confer a subjective discretionary power. The phrase "by
reason thereof’ refers to the state of mind of the Minister. They mean
that if the Minister has information of the kind which satisfies him and
him alone, that the person has been concerned in acts or in the preparation
or instigation of acts, prejudicial to punlic safety or public order, he may
detain that person. The words "by reason thereofi do not refer, and cannot
refer to a state of affairs which would rcender it possible for a Court to
meke an objective determination that the person has in fact been so con-
cerned or was in preparation for or was instigating, as alleged. If this was
the true meaning to be given to the words 'by reason thereof'" no hearsay
evidence would be admissible in proof, noc confidential information could
be given and the plenary subjective discrction conferred by the opening
words, 'if the Minister is satisfied” would be illusory.

I do not agroe on a construction of reg. 35(1). It is a condition
precedent, over which a court can pass, for the respondents to establish
either beyond reasonable double or on a balance of probabilities that the
detainee had in fact been concerned in or in preparation of or in insti-
gation of prejudicial actse.

Nothing said by Lord Atkin in Liversidge v. Anderson and by the Privy
Council in Nakkuda Ali, was am interpretation of a clause which contained
the words "if patisfied." They were dealing with the phrase ''reasonable
cause.' Everyone agreed in the Eleko case that certain things were true
conditions precedent and moreover those conditions precadent could not be
determined by the Governor. Eleko's case does not decide anything that
touches upon the matters at issue in these applications.

/ooa--oo--vatosa
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The phrase used in reg. 18B is freasonable cause, yet in not one
of the reported cases under that section did the court hold that the Home
Secretary must show to the court as a condition precedent to his action
that the detainee had in fact been so concerned etc. in the particular
acts alleged,

vWhat the caseg all show is that the linister must have acted bona
fide; that he must have received information; that he honestly believed
the information; and that in it was his honest belief that the person
ought to be detained.

I agree entirely with Mr. Ellis that the conditions precedent
applicable to an application of this nature go no further than the identity
of the person detained, the existence of o state of emergency and compliance
with the regulations., If those matters are shown then the detention is
prima facie lawful,

The affidavits filed by the applicant 'illiams to controvert the
return do not to my mind have the effect contended for by Mr. Phipps.
There 1s nothing in the affidavitsto show that the [irst and third parti-
culars supplied by the Minister are but window dressing and the only
real ground was the possession of the firearm. Up to 13th March, 1976,
the applicant Williams was at large. He says he was not concerned ip any
of the matters alleged by the Minister. That does not take his case out-
side that of Lees' or Green's. They too said they were people of good
reputation and were innocent of the alleg tions made by the Home Secretary.
Williams said Constable Juyle had malice ngainst him. This the constable
has denied. He was not even a constable in 1973, and he says he knows
nothing of the girl Sonia. He made no report to the Minister. If the
detention order was made after wWilliams' case was dismissed in the Gun
Court, and on the sole ground, that hc wns in possession of the very
firearm on the said day, quite different considerations might arise.

The applicant Spencer by himself and two deponents say he is a person
of good character and quite innocent of tie allegations made against him.
So saild Lees «nd Green. He says he was not in Jamaica for 12 out of 18
months and for this he has support from !r. Ball, That by itself does not
avail him as by his admission he wos in Juomalca up to 10th April, 1975,
and between 22nd fpril and 20th June, 1675, If his case was that he was
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not in Jamaica for the whole of 1975, and up to his arrest in 1976, then
the issue of identity would arise. The Minister says he received in
respect of cach applicant confidential reports and information from
responsible persons whose duty it is to make investigations into the
activities of persons whose behaviour gives reasonablc cause for suspect-~
ing them to be acting or have acted in prejudice to the public safety.
He says he considered the reports and he is satisfied that each applicant
was so concernced and that is why he made the detention orders. The
Minister was not cross-examined, T see no reagon to disbelieve the
Minister. He did not claim privilege, ie¢ said his information was con-
fidential and this was not challenged,

Whatever might be the position in imwmigration legislation or legisla-
tion which sets up a punitive regime, I hold that in cases where a court
is faced with emergency legislation to wihich section 15(5) of the Consti-
tution applies, and the respondents have by the return shown that the
detention is prima facie lawful, thc onus is on the applicant to adduce
facts to controvert that return.

In all the cases before Ahsan no court laid it down that the respondent
Minister would have to prove beyond rcasonable doubt that the executive had
authority to detain the subject. 1In Lees' case and again in Green's case,
it scems to me that the prevailing view was a pre-ponderance of probabilities.
I do not think that the principle in fLhesan's case is applicable to the
prescnt for the reasons givén earlier.

With regard to the affidavit evidence of the applicants, I do not
think that there can be any distinction between "I do not know why I have
been detained’ anfl T have done nothin;; wrong for which I cag be detained,®

I hold further that in his affidavits the Minister has justified the
detention of the applicants having regard to the points they raised in
their affidavits. Although tke Mipistor is in a much happier position
than the Secretary of States was in, Lecs! case, I agrce with Mr., Ellis
that theprescnt case is indistinguishabl: from Lees'! case.

Smith, C.J. decided in M. 27 and 29/76 re Grangc re Brown - that the
Governor-General had power under section 26(4) of thc €onstitution to
declare a state of cmergency. Mr. Phipps presscd upon me to sa& that the

reasonins of the Court of Appenl in Trinided and Tobago in Beckles case,
Seeeananuns
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supra, should be preferred to that of Smith, C.J., Mr, Ellis in supporting
the judgment of Smith, C.J. argued that scction 2 of the Emergency Powers
Act, being in the same terms of the Constitution, by parity of reasoning,
also provides authority for the declaration of a statce of public emergency.
I agree with the reasoning of Smith, C.J. in re Grange, re Brown.
Section 26(4) of the Constitution provides that a period of public

emergency nay arisc inthree separate ways:

(a) Jamaica 1s engaged in any war; or
(b) There is in force a Proclamatiocn by the Governor-General
public

declaring that a state of/emcrgency exists; or

(e) There is in force a resolution of each House supported by the
votes of a majority of all the members of that House declaring
thot democratic institutitions in Jamsica are threatened by
subversion.

In ny view, it would not be necessary for the Governor-General to make
any proclamation if Parlament acted under 26(4)(c) as it is possible for
Parliament to act without the concurrence of the Ministers of Government.
In those circumstances, a Minister might not be prepared to advise the
Governor~General to proclaim a state of cmergency. 4s the Emergency
Powers Act stood in 1962, when the Constitution came into force, there was
no power given under that Act for the two Houses of Parliament to declare
by resolution that democratic institutions in Jamaidca were threatened by
subversion thereby bringing into effect a state of public emergency. I
think that section 26(4)(c) was an enabling power und this strengthens my
opinion that section 26(4)(b) contains an enabling power.

In the result the applications are rcfused with costs to the respondents

to be taxed or agreced,






