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FORTE, J.A.

On the 25th Epril, 1%9¢ in tbe Clarerdon Circuit Cecurz,

ihe applicanis wers coavicred for the murder of Elijah McLean

the Crown alleged that the applicants were aMong seven
men who entered the two-rcom housz of the deceassed on the =zarly
morning of the Zith January, 1989, wokz hi .k, while he was in bed
with his commonlaw wif=, and his baby, pullsd him cut of the
room, and took him outside, and using machstes chopped him in
several placzs on his body thereby killing him. &kt the peost

mortem 2xaminacicn the doctor found ninetoen woeunds on the

inflicted by a machets. Death was causad by shock and asphyxia

‘as a result of multiple injuriss Cf significance, were the

following injuriss both of which in the
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dzlivered by a crezat degrec of farce.
L. A4Ap ircised wound on ihe tight cheask
and the nose bridgs, lengti 3 inches ;
in dﬂ th one inch, cutting through
2. &n incised wound on the lafi wrist
almost completely sovering vthe wrist
through the joint. It was attached
enly by ths skin and subcutanecus
TiSSUSS.
The¢ other wounds warc toroughout the whole body, several te che
head, nack,ths thoraxz, and the flank. Op internal eXAamination
the doctor feound -
L. Doth lungs wers collapsed with
prtoch4a“ zcchymosis on tha surface
i.2. pin-poiat hasmorrhages.
<. In the abdomen and contents there
was g facny liver. There was &
retro-peritonal hasmatoms on  the
left. It was blezding into tissuss
and 1t was causcd by a puncrurrd
wound on the left flank posterior.
Iz had caused intornal bleeding.

Several grounds of appesl were filed by ceounsel for gach
of the applicancs, mest of which wore dizectaed at the traatmant
by the learned trial judge, in his direction e the Jjury, of
the identificatien evidencs. The major complaint however con-
Cerncd certain discrepancies that oxisted in +the ovidence for
the prosecution and the offecr ‘hat they could have had on the
Credibility of tha idontification of the applicants.

in ordzr %o understand thz complaint, it is necsssary to
recoxrd a summary of tvhe evidence upun which the prosecution

reliad in procf of ite case.

On the fateful morning, ths thr
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)

Clement Howell, Desmond Taylor and Beryl Page, wers aslaep in
one of the rooms of the two-room house in which the incidsnt
occurred. Thsy were all awakened by sounds emanating from the
cther room, in which the deccased was Ln bed with his commonlaw

wife and their baby. All three witnessss, cam. out of their

> witnesses for the Crown,
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bed, and went Lo tha docrway, which leads into the other room.
There they saw, the applicant Byron Young with a flashlight

ir one hand and a gun in the other, The Six othar men <ach

had 3 machstas in his hand. Young was standing by thz external
doorway with ths gun peinted a- the decsased whe was then in
his bed. Tha other men including, the applicants Thcmas,
Sharps and Horrison, were standing by the¢ bed of thoe decsased.
The witness Howell testified that whils the decoasad sat on hig
bzd, one of ithe men chcpped him on his forchead. All saven mon
then pulled him off the bead, i precandsd te lift him beodily
cut through ths extarnal dcor. Tha deczased, however held unto
the door, and was then choppsd en his hand by the applicant

fal

Lorsnzo Sharpe {o/c Ringo) therzby causing the injury described

=3

by the doctor (Ne. 2 supra). The men then tock the deccasod
some distance out ints the yard, where he was seen to bo
chopped several times by six of the men, while Young stood in

.

tneir midst wich his gun still in his hand. Having donz so,
the men doparted, lc zaving tho decsased dead, and 1im a pool of
bloed.

11 the applicants, in unsworn statements maintc ained that
they were not present at the scens and 5z¢ no knowledge ¢f the
murder of Eljijah MclLean

The issus was thorefore one of idontification and ths
dsfence was szelaly directed at the wicnessos' cradibility and
theilr ability, givzn the circumsiancos thai cxistad, to correctly

identify the applicants. It is net gurprising cherefors +that

By
5

before us, the applicants, for the most part, advanced complaints

concerning the mannsr in which ths learnaed trial judge dealt with

CLr??lu aspacts of ihe svidence, which counsel contends ¢, would

necessarily affect the jury's dotermination of the identification.



The cententions which srose from the arguments are

aaagquately set out in the grounds of appeal £ilad by counscl

fer thu applicant Thomas, which are sat out sorounder, and

will Lo uscd o deal with the arguments led by Mr. Dady,.

for Young and which wure adophed by counsel for the othex
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applicants. Tho grounds of appeal

l. Thoe guestion of idenvification was a
live issue in the casc and tha
learnea triel judge f£ziled to high-~
;;quu tia diacrepanciss in ths

LC f tne Crown witnisscs as
hting in ths room zy the
ncident and conseguently
failed o give the jury adeguate
dirsctions as to how they sheuld

traat such evidence,

arned trial
ght whe disc
uticn wiine:
to che ﬂaopplng wh
beth inside and ounsi
YOO and ﬁuCOVC¢ng1} his ¢
amounted aither Lo a misdl
no zdaguate direction in A
circumsiances.
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in addition twe othar grounds argued, wore as follows:

3. (i) That che lsarned trial Jjudgs fall
1 n he advisad the foreman
and mcmb ers ¢f the jury who had failed

L0 arrivae at bths unanimous verd'
chat theiry verdict must be unani

One Way or ©hia ozhor.

{1i) That the =2ffect of this dirsction
was oo have cajoled the jury inte ths
vardict of guilzy.

4. That the losrnsd nrial -udge's dirveo-
tion oo thea jury on the issue of the
uﬁswcr* st: 35 ,d

a —_—
Page 183
C"How,; all four of ths ¢ ----- zcted to make
an unsweorn statiment. Thzy did not

come into the witness box and givs
evidence on cath like tho prosecution
witnessas and I will 41qll you this
about that. The absznce from the
witness box cannot provide =vicences
cf anyching, byt when vou arc ASSESS
ing the guality »f the idsnLificacion

QoC-g
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"evidencs you may take into
congidaration the fact zhas
1t _WES unconiradictad by
Aany gvidence coming from
anvene of thom,®

Ground 1 - Discrepancies re Lamp Light

3

The discropancies which avese on vhe svidoncs arose in

the following instances.

(1)
2
: e : Lad n
Crne in whe room in which she sl=pt,
and thoe other in the room of the
ducsaged, iptlo & th
appeliants had come. In cross~
gRaminzLicn it was suggesiad o
her thav she had s2id at che
breliminary anqguiry that no light
was in the room of the dﬁcgaSGd.
Her znswir vias troatned by the
iearnzd Trial judge 2s an
2dmission thait sas had in facr
said so.
(11} Tho witness Taylor, who was alsn
in the houss 2% Zhe time, -did not
testify that:the lamp in the room was

Png other witnisso
evidones at the trial
and howelx, maintainad
Wanh J..-_L.

{i} Inconsistency - Page

1t is unchallongzd thas the learned trial judge in his

denaral directicns, gave che jury adequare instructions on how

n

&

o deal with discrepancies and inconsisio ncizg which may have

arisen in the avidaonce., He stared thus ac page 150
®... Dow, yeu consaidor the
wvidonen, you find thesc dis-
crepancies,; thaose iﬁcansist”rcies,
these contradicticons, you will
have 1o ceonsider Wb»,hxr gnoy ar
slight or serious, whether they
Afe matﬂL;al Gr immaterial. If
hey are slight you will probably
Zhink buy do not raeally affect
the credit of the witnaszs or
witnessas concerned at all. On
the othber bhand, if they arz
SEriQus you may say that becausao
of them it would not be safe +o
beliwve the witness on that poiny

b
if

q»-r



2t 2il. It is a matiter for you to
say, i sxamining the svidancc,
whechsy tnare are any such incon-~
sistencics, discrapanciss or
contxs

0
1d'c:10ns and if so, wvhether
they are slight or serigus

maLﬁréal or immatzrial and you will
bezar in mind whar I have just told
you. the principles that I have just
told you about. ... ¥ou have scen
and hgard the witnesses and it is
for you f1o say whother thg
inconsistencies arc prefound and
inexplicable or whether the roaseon
which has beoen given for the
inconsistoncies are savisfactory.®

- AT . . - -
Pomediately afrer these goneral directions

L} s a

trial judge procesded to deal with the discs cpancy

formed ths basis of complaint before us. This is,

with 1i:

:

"Much has bzen said
testimony of tho la
for the Crown, Ezry
litile girl, and yo

v U
3
o
l"l‘
5

g
WoE
W

%
[~
et
£
[GI

LS

.

D {
e (]
oW

Rl
oer

My O

3
held in Chapelicn she sa
samething 4ifforent then from
what she said here on oath.

Hx. Ferzman and membars of the
jury, I will have to de=l with
that. First of =11, lot me
remind you of whae the differesnce
Was .

You will recall cthat she said
that in zhis room on that night,
the room that th: dzceased was
in, thare was 2 lamp and that the
lamp was lic, T was put 1o her
- well she sa 1d that she was

ablz to recognize the parsons
that sht ssw inside tharo by the
light that was inside thers,
which consistad of flasnlig aght,
moonlighi and lamplight it w
put te her ithat ar ths prel;
enguiry she said she s
as the moon was shinir )
the flashlight and ths lem
out, and further she said,
‘Light was not in my uncle’

room, Thz houss pad no 1i ga~.

i ceculd see from meonlight and
flashlight. Ehe admitved o
you, My. Foreman ané members of
the jury, that she did say that:
both of these statements, she
éid say s¢ at ths pr relimicary
enquiry hearing znd you may

'
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which has

ncw he deali:
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"rhink that what she had sald previcusly,
the statement she made then was
inconsistent with the pvidence she gavs
in this court.

Wow, I have 1o t=ll you two things
about that matter. The first is that
the statement which was put to her, save
for these parvs of i1t which shs has told
you &ige trug, are net in any way part
of the avidance in this trial. Ycu
must put iis cort;n s out of your minds
when you consideor the evidencs.

Thae second 1s h £t ths faco thar she has
pr;v*ﬁhslj maces statemznt which was

3 T

s
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incongistiant with the statamcene or the
2videncs she hasg given here is

maLier whhch you can LiKa Lniﬂ acoount
in considering har credibiliny as
witness.

i

These directlons, contrary te vtha contention of the
applicants, do imndicats thatr Lhe learned toial judge did remind
the jury of this discrepency. Ir. Daly, ¢.C., however, con-
tended further, that the learnaed trial judgs sheuld have
direcrzed the jury that the discrepancy had the «ffect not only
of discrediting thes witness generally but alsce had sffact upen
&he issus of the reliaebiliity c¢f her identification.

It cught Lo bz ncted however, that the witnecss' testimony,
zxcept for an account of the incident as it unfolded, was
directed sclaly to the identification of the applicants, and the
discrepancy being in relation 1o one cf the scurces of lighz
which gave the cppertunity for identification, any finding which
discredit=ad her testimony, would necsssarily affect her evidence
of identificaticn. 7o put 1t ancther way, if the jury, as a
result of the discrepancy found that her tesiimony was unreliabls
then it would necessarily follew that her identification of th
applicants would be unrczliabls, that bging the gravamen of her
testimony. The learned trial judge's direction (supra) taken in
context thersfore, dezling as 1t aid with the area of the
identificaticon svidence, namely lighting - in which thc
inconsistency cccurred, must have besn understoed by the jury te

have bsen a directicn as to the effect of that inconsistcency on
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the witness® cradibility in so far as hor identification of

applicants was concerned.

The learned crial judge in dealing with the gquestion of

identification however raturnzd to the Guestion of lighti

ng -

making spascial references wo the discre pancy in the gvidence of

Pagz.

"Hexo thing you have to consider
and Members of the Jury, W'ZTbﬁl chere was
any lamp in the rocom and hove My, Foraman
and Mambers of the Jury, you have (o draw
Cn your expericnces. I rteld you yssterday
about the incengisteont statement made by
the witness Beryl Page, what she said on
previcuws occasicn, which diffored from
what sho said horvs Her zvidenco in this
CouUrt is ¢ & lamp was in “ha room
burping and the evidence of Clement is
that the lamp was in the room burning.
Mr. Forsman and Members of theo Jury, you
will have to say whethsr that was so or
Dok} wWhsihoir you can accapt thet ovidenco. ™

Heres zosk he deals specifically with the &i scrapancy in

context of a raview of 211 rtho avidence in ralation to

1ssue of identification. nds
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of ihe =mvidence demonsirated to the jury the care with which they

were raquired to approach such evidencs. He commencoed thus, at

“The live issue in vhis case is one of
idzntificatior and you have heard both
from leszrned counsel for tha crowa and
lzarn2d defence counsel that the issusz
¢f che light on that night is most
imporiant This 1s a case where cthe
case ,ga;h:t thes=e four zccusad men

depends substantially on _g corrach~

ness of one or more identification of
ch defendant which tho d‘xrnb says
mistaken. I must thereforse warn you
the spacial nexd for caution before
convictlng in reliance on the correct-
nass of vthe identificaticn.”®

(‘JI-—*EV)
hin

Be than proceedad te inform ths jury of the reascns for this

caution, and Lo assist them by raviawing the evidence in relation

te the circumstancss of the idencificarion with a specizal review

of the evidence in relation to the opportunity for identification.

Cf this, mc complaint has been made.
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in addition, the learned “rial judge also gave a special
warning as he was reguired to do, of the dangers of acting upen
the evidence of Page without corroberation, she being a young
girl of vendar year
At ths end of the day the jury must have understocd that

their approach to the avidence of P

[T}
i

gz had to bs very caurious

T related to visual

+
bt

given the discrepancy, ths fact that
identification and that she was a young person of tender YEArs.
in thoss circumstances, ws ars unabls ro say tha: the jury were

not preperly directed in this regard.

Mr. dHinoes, howoever

ﬁ‘)

i, in advancing his arguments on this
ground contendsd that the duty ou the loarnad trial judge is

not just to peint out gencrally tha:z there are discrepancies

but in addition, he ought to point oub o the jury that where
there are material discrepancics and if they arc laft uncxplainesd
or unre=solved, they cannot make & pesitive finding .of fact =2nd
that the resolution cannct be a matter of conjacture but must
coma frem the mouth of the witness. For this propositivri-he

relied on R. v. Neel Williams and Joseph Carter S.C.C.4. 51 &

52/8< (unreported) dated 3rd Juns, 1587. The dicta of Rerr, J.h.,
reflacts the submission of Mr. Hines at page 7:

“It is clear that the judge was improssed
by the witness Morris. Heowaver, having
in his owr words zdmitted the inconsis-
tency, ithen unless it is immatorial sonms
zxplanation is essaentizl before the
evidence in Court can be accspted and
rzlied on in relat‘oa iz that partvicular
peint. ... There may be a credible
explanation but the zxplanation must coms
from the witness: it cnnnOT bo supplied
by well meaning conjecturc.

Mr. Hines then maintained that in the ins:tant case no explanation
Vfor the discrepancy was given by the witrzss Page, and the
learned trial judge, erred in notb directing the jury that in

the absence of an explanation, they ought nct to accept hor
testimony on that point i.e. that the lamp in thoe deceased’s

bedrocm was 11t at the relevant time.



During the argumsntis, howaver, it appcarasd Lo us that
the witness mey not have specifically admittad giving the

inconsistent cvidincs
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eVent in our viow gavae an oxplenation, which neithor the
learned zrial judgs nor defance coumsol secmed dispeosed to
d1llow her to give.

in cxder to damonsirate this, some voferences from the

cranscriph of the evidence is nccassary.

The issus arcse in the cross-cxamination of tha witness

by defence counscl zs follows:

Page 111- Q. "HMiss Beryl, listen good yunh nuh.
Didn't you tell the Jjudgs at
Chepalion, 'I saw the man  as
the moon was shining and from
the flashlignc. The lamp did out.®
Iouw never well the judgs that?

4. The lamp did ouuy

iZ5 LORDSHIP: Have vou looked
aiv Thi® criginal?

Ut Lo you again,

L= i il
didn’t you tell tha Judge - yuh

el

listening? Liston good yuh nuh.
Didn't you t=ll che judge at
Chapolion, ‘I saw the man as
the moon was shining and from
the flashlight, The lamp did
out.’ Huh sun yub 2l the judgse
at Chapelton?

. Yos, sir.

g. Go listle further o,

LOKDSHIP: What shs saidy Yas?

Ly
o
[
t

WITHESG: Mi nuh say yss,. liks vuh
talking Lo me and mis:

say yas, sir.

Q. You pever tell the judgy sun?

L. Hoo



Page 112 =~

Page 113 -

it appesars

course cof

the abovs

C. Y¥You never Lell her sub?
A, MY Sll. aa.
Q. Yes, man. 3uggesting teo you that

you tell the judgs ocn a second
occasici, in answay o tnis gentlo-
man, Mr. Johnmson nerc, when nhe was
guaestlening you down at Chapelton,
you told the judgae: 'The light

wWa&s not in my uwncle's
nouse had mo ligh=,
from the moonlight rhe
flashliight.’® Yow na e2r #ell the
Judge suh &n 7

g5 LOR

HiP: ithatis the
- e >}

Logwey loud lew
lawyoer heaxr what
SaYing.

WITNESS: ¥es, sir. The lamp did
light first.

L)
L]

‘The ligh%t was not in ny uncle's
room. Tha house had no light. I
could s=2¢ from moonlight and
flashiicht."’

A, ¥os5. ...

S. Will you listen.
finish yet

LisLen, don®
I am net telking about

no moonlight or flasilight, talking
abeut other light. Wby you coms

nere and tell the judgs and the
jary what iths lamp 4id op boeth in
your rcom and your uacle room?

igd or.

2

¥

L]
o
L

ut the lamp ¢

¢. Them why you tell

Chapolton ...

he judgs at

that the witness as sha oxplained
extraci, used the word yes nol as 2
she

indzcate tnat was

o

during

the

affirmacive answor, bui to

bearing what

coungal was

until pressad,

indicating

re-gxaming

saying.

that "the lamp was on and thean it

vion, she

sha sea

In additicn shoe was

crplained

consistent in herxr

Was our.’

the lamp was lit when

In

denial,

med to have given a gualified admission

3,

the man



came in and went gut when thoy were leoaving. Assuning
then, that she admitted that she ussdé the words alleged at the
praliminary enguiry, shs did oifer an cxplanation. In those
circwnmstances, it was incumbsnt on tho liarned trial judgs to
luave that axplanation fer the consideration of the jury 1n the
doetormination of bhay credibiliity. Hot bhaving done so, it musc
have been to the bencfit of thie' defence. .

I

Unlike the case of R. v, Williams and Caruver {(supra) ihs

witness did offer an cxplanation, which the jury haviang heard
wore ontitlad To taks into congidaoration in determining whaethsax

to accept that facy o which she had testified. In this regard,

W

s

ziterates that the lsarned trial judgs did direct the jury in

words alrsady refcrrod to above, 23 follows:

¥You havs sazn and hzard the w‘tﬁcss&s
and iv 15 for you to say wheither ths

inconsistencias arz profound and
insxplainablie or whether the reason
‘whaich has been given for the incon-
sistenciass are satisfactory®.”

Tha facts in this case are clearly differznt from thess in the

case of R. v. Williams and Carter (supra) and conseguently thc

dicta in thebt caso relied on by Mr. Hinss, would be inzpplicabla.

{ii} Inconsistency - Taylor

The discropancy complsained of aresge in whis way. The
witness Tayler, asked by Crown Counsgl, how hs got to ses the me
in the room vepliaed in the following words:

; ‘Onz Drop’® did have a2 flashlight
ine pen mi uncle,”

Thern the following scourred:

t\}

$. Inything zlse
. HNHo."

Thercaftar Crown Counsel asked no other questions ¢f him, as to
the possible lighting in the room, and defence counsel did the

same. Counsel befors us, submitied that that was implisdly, an



assercion by the wiiness that thore was no lighted lamp in the

room.  Indzed, that was the stand taken by defince counssl

2t thoe trial; as ihis was spacifically referred to in the learnzd

trial judgz’'s summing-up. Ee diricmad th: jury as follows:

eman and Membecs of ry, heavy

“Mr., For Lha Ju
veather was mads in the addrasses o you
by lzarnzc Counsol for the Defonce, thatb
Dzsmene Taylor didn’s mencicn anything
abcut any lamp and chat 15 seo, but
Mr. Forcman and Membors of che Jury, vou
sz Llhuzre and you mus: say wheoither you
heard anybody ask him any guestions
concerning lamp. I didnt

¥ anybody

¢
3 b

DR LW WO D

43K him about lamp, and h: Gidn’i say
anything absut any lamp. Hz was asked
what Byren Young had and ho sz2id he had
a flashlighiz, so kr. Feoroman and Members
of the Jury, you must say whait you make
of thar.”

The othor witnessss, Howell and Page had said in thair
evidence that there was a lighted lamp in %hse room by which, in
addition 1o tha light from the flashlight in the hand of thse
applicant Yourg and the mconlight, they wore able to identify

the applicants. It is corroct as tha learsed trial judge said
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in the evidencs, the witnoss
Taylor meraly stating uvhat he was abls ©o ses by the light of
the flashlight and by novhing <ls¢. The above passage from the
izsrned wrial judgs's summing-up occurrad in the course of his

directicns wo the jury in raspoct of ths lighting available to

(]}

the witness and he

)

id, in our view, in that passage bring to
the atvention of the jury the positicon conbended for by the

appiicants, raminding thom that the witnoss had besn asked no

quasticns in what regard and thereafter left it with them "to say

what they mads of itc®.
in those circumstancas, wo casnot agree that the lgarned

trial Jjudge omitied %o tell the jury how to treat that evidence.
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Ground 2 — Discrepancy re Chopping

7

The discrepancy upen which this greuad is bassd r=lates
o the tzstimeny of the wiiness Taylor as oppeosed to that of
theo othar itwo witnesses Howsll and Pagz.

Taylor had stated that hae saw nach man chop the dacrased
more than once while they were in ths room, and that while thoy
wore Laking bim ous, he neld unte thio door and was chopped on
s hand. Heo did non soe any cheps wako placs afuer tho dzcoased
was talon cubsidc, che men taking him ©o the mangs tyes dropping
him on the ground and ifavang him thaore. On the othsr hand,
+he witness Howoll testaifisd that inside cthe room, one of ths men
chopped ths decoased on the forchead, and ho was chopped on lils
hand when he bheld unte Lhe doorway. 4n hls accouni, he did
not ses any other chop take place in the room, hut =saw The men
chepping the deceasced whils be was on the ground under the mango
vree. Ths witness Page, saw the chop at the doorway, and then
saw the men chepping the deceascd under the mango trod.

#r. Daly, Q.C., who advanced the argument on this point, con-
twnded, that this conflict was not brought to the attesntion of
the jury, and that the loarned trial judgs fell inte error by

noct telling the jury that this conflict could have affected the

ﬂ

credibility of the witnessas pariicularly with rzgard Lo whethor
they ‘could sos what thoy sald that they saw'!. Ho submittad that
the jury might well heve concluded that tho witnogs Tayler was
not a cradible wicness espacially having regazd alse to the
svidonce of the investigating officsr Cpl. Lloyd Scotu, who found
no blood in the room of the deceased. In Thoss CIrCumBLances,

the avidence of his identificaticn may well have been rejected,
wers the jury instructed tc tzace it into considerat ion in

determining the guestion of ths identiiy of tha assallanits.



Mr. Clarke, Iin answsr, conceded that no specific directicns

ware given te the jury, as to how te vwroesi thi

4]

discrepancy in

resolving the guestion of idontification. He aowever submitied

case for Lhe defence was mounicd by an attack upon the opportunity
3,

of tho witnessas o identify the assaillants, given uthe stato of

the lighrving that cxisted an tine zime. The learned trial judge,

Ké.;
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he stated,

"‘h

v ¢xXtensivzly with Lhe issus of idontification,
cealing with all the metters necessary Ln vhat ragard. The
question of the discrepancy, in rzlavion tc thz chopping was not

mads an issuc at the trial, and in fac: ceould rob affoct the

guoscion of identificaticn. In the alternativs hs submicred, tha
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£ Cpl. Zcovrt, could cnly result
in a rejoction of the ovidence of Teaylor, and there was ampls
wvidence ¢xisting in :the tesvimony of Howsll and Page which cauld
neverthaeless rasulc in 2 verdict of guiliy.

We need Lo observa once more that the loarpad trisl judge
did givs gencral directions on how ¢ trzat discrepancies.
Whsther all tht choppirg took plac: inside the houseg, was i1ndoeed
2 mataerial facuior in recalling thoe sequences of evants that
occurrec thet merning. It musk be impliced, however that the jury

o

would have followod the direciions of tho lzarned Lraizal judge in

=

determining the credibility of the witness.

This however was, as Crown Counsal has submitted 2 case in

b'.!

which the only real gusesticn for the jury was whather or not tho
zpplicants ware the assaizlants.

Indecd, tio lesrnsd trial judge spsnt meostc of his summing-up
liractions on the mannsy in which the jury should
approach that guestion. &as nas zlrsady boen noted, he warned the

jury of the dangers of mcting upon the ovidencs of visual identi-

it

fication and the reason choarsefor. He analysaed for them, all ihe

avidenca relating o than issus, ths fact thet all ihz applicantis



b

LOat

od

e
ime

-

L0

Fa)

of

557

i

by

ik

-

(=R
durz

(L
g2

+

dgz

=
=

e

WO
knowl

T
LOCHE,

=

o

W
3
[
I
i
Fe]

3
-
o
1
W

L3 o} G AL
. . i 4 o Q0 [ 4% o
g ! -ﬂ, O W -] whrry - —
] 3 Sof A3 foed it ] oy [ e o e
[ -l ok i i £ e K 1 vl
i i G £ i3] v} n o 3t 3 5 +
K ‘
ot
rd

W
by
£
I3
&

S

f 1
ur
nr
w
b

i
ht

axound
L [

il

C

10

LBt 0

G Ty 4 o o £ n ¢ W [}
P I 2 o W1 . 4 R S & S & 3
p S o A A - S B N ~
ot o I3 7 o o g i) " on [t 1=} [t @
- R i a3 e o G T 4 3 = G e~ e I L ¥
U s £ ) o 8 0 et RN RS I w0 Gou o
> th Uy Q) 4 - i3 A3 > X (AR Kol oz Ko
) -l - O Y L] P W S ) o B o ts ye. o] ] 344 o
434 -t i e Vi E o o) L tn e O it ) (g d s T A
S S N = B A R = ¢« > = B oOM Oy
e 1 ol BN I P e = 2 G oY Q 8 0. [ BEN B
mo £ om0 £3 HoooT W QoW wy S om o g0
A ot U oo P B ¢ - o T : G ouom oy
i i A e e £ i3 in K4 £ [t ol e 6
- S biood - E o g O 3 R WOE 0
4 = e i oo Q i3 oo L5 I Tosd i~
L B £ £ 4 ] ! i b 3 Q A z
i S o) m CIT ol oz .
451 E 34 S 2 N - H3 o b e 2 ’] e . "
] o3 it - & 9 o bt W e L ,ﬁ., u.u. 4 0]
&)} (&} R el G i o Ch = Ko 3 Yt m it Uk 9]
% ot - i G i e v = 0 o ) b A
ai 4t 3 i o 3 L Gk i3 e ) it (1 £ £ 4
et ey i i I Y] 8] {4 Sed T3 =t ~ri wh o0
i X ! 1 e i £ o i W ~.03 4
~f N (B N o i 0 £ G 3 i IV (&7 e ot
3 o ) p & i} it = E® O L2 & Ll D ot
£ o Loy 4 -3 “ed i
2 = i [t i A o & i [E B [ S i 4
L o 3 I S VIR O G © " 4G s el
ok wﬂ 3 ot “q C ) (i} £ s I P
b oo o W I T = e I8 G Dy e
> of 3 + Ww V3 . or-d Uy b pa o 3 {1 .w f.w m4 ‘Mm 44
< o A . . T - R R - S 5 B S w w5
y ] U i~ w = o g3 s z i’ bt E| 6 ¢ i O Dy
2 i 4 »d by A Q4 e [H] il A [ G2 by oar
D B SR U Do) as 6 o T E A
ot o= i G 5 th [¢8 [ -t 9] i & &) x .
o) o g = 34 ti i ol e~ 1 G 6 u H
N 8 3 =4 e e - ik wd o i
- -~ i o el 4 ]
.}

z=

=
<0

=

W
80
COrY

i

2
g
b
g b
i
N

lonn

R
devormiy
;-Jc
;
Further,
a
1

suffic:

G i LS IR €} w fo . ey
£3 L= o (S TRE Y R & G i
e = d )] ] o fie} = Uat ed

i

.
Lt g

1

gkr

Thoere



in rovizwing did

reming the jury ihat nh LEnas: 2y LY I several chops

being delzversd in the recm. The above oxbtr

W
¢}
-
{0
[

e
o
L}]
in
o

jte]
o
0N

from :he summing-up iadicato thav oo jury was lnvited o

wotnagses wors lving or mistakasn, 2nd were instrucl-rd naatl

ona or &all could hav:s boon mistaken. Civern the icarnad trial
judge's dirccotnieons on how we crsat discrepancias, the jury

mus . noesssarily heve assussad Tayleor's ovidoncs on tht besis

cf vhe digcrepsncies vhar cxasted in D2s iz
context of the doefencs which crnzilongoc strongly the Crrcum-

stancos undsy whico ha vihie applicabis,

and agains: the background of ths warning in grelatvion o tha
approach Lo such ovidandor.
W are of o visw thoreforve thar though thers was ne

sprcific directieon as complaincd of, ho summing-up taksn as
1z must have mads it clear te iho jury that that was a

. s
)

soymining Lha cradibiliny of
the witnese Tavior g & Forrtiasari vhe Ve cgs of s
LB WLTESE Layior, and & IOorTiiXl Lioo CcOrraciness oI L1isS

identrfscacion of the applicants. Weoe sbould add, howovexr;

that wero 1t nocsssary, we would oxpross agreemant with Crown

3 P |

Av the end of the summing-up thie jury retired at Z2:31 p.m.
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subject of ccmplaint; specific complaint boing made of the fact
that he wold the jury:
& and youyr
US Oone way
Mr., Daly, ¢.C., coni=ndad that by over-siressing the
nead for unanimiity, and by failing to advise the jury of their

2

ib and duty o disagros, the learned wrial judge was guils

Ts

rig

[

¢f pressuring thce Jjury into arriving at & unanimous verdict.

from thos proposition thait a
2 frad dolibsrate with-
m gur< boing imposed
perihe W £ p£0m¢€ 2y
SEANS 2 not

4
S0 G oot
O R e o
N ¥ el
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agooomans Wi &
cruly hold Hlmp
LNCOnVERLEDT O

r pensivz for che progecu-
defendant, thoe victim or the

ganeral 1f tacy do not do scl”
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W cannot agrec that the woirde used by the learned frial

judgs in this case amounived Lo any form of Lressurs and @XPress

approvad as propor in thos:s clroumsuznoss.  Ironi ically, the vary

Cas«< on which Mr. Daly, ¢.C., ralizd gives & model direction
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sed by nho lzarned

Lerd Lono in K. v. Watson (supra) ab page 305 states:

¥n the judgment of this court
18 no reason why & jury sbould nes
b direcied as fcllows:
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Ttie passage dmplitned of,
appeal (supra) is again recorded

183 the lesarned trial judge dircc
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.moout in the ground cof
hoere for cenveniones. At pago

Led tho jury 2s follows:



"Fow, 211 four of thom <t mako
AN ULBSWOID Statomont. “%ﬂ} did not

com: into the wiinczs box and give
cvidaences on cath liks tho prosccubion
witnesses and I will ¢l you vhis
abcut thez., Tho 2bscned frem the
witness box canno:r provids vl
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CE8Crvas, D.P.P. v. Lear

<7 W.I.R. 229 R. V. Channgry S.C.C L., 5/91 é-livorod 4t Decumbor;

1991 {unreporced)}. The lmarned Lri=si Sudgc nusty havs boon
g

mindful of the dicia of Lerd Widgery in tho cose of R. v. Turnbull

i S| . En I AN e _ Bl _ P 3 — - e D o ae . -
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