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BEFORE: THE HON. MR. JUSTICE WRIGET, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.
THE HON. MR. JUSTICE WOLFE, J.A. (AG.)

R. v. CALVIR HUNTER

Dennis Daly, 0.C. and Paul Ashley for the Applicant

Mrs. Lorna Errar—Gayle, Assistant Director of Public Prosecutions
for the Crown

May 26, 27 & June 30, 1992

WOLFE, J.A. (AG.)

This 1s an application for leave o sppeal agains.
cenvicticens for murder in tha St, Mary Circuit Ceourt on 15th

Novembeor, 1990 befcrs Ellis, J and a jury.

This tragady, to pur i1t suphemistically, cccurvred on

£

the 23rd day of Augusw, 198&. All the principal dramatis
personeg lived at the home of Mrs., Miciam Birown Huntear, the

estranged wife of the applicant, at Towsr Isle in vhe pavish

The principal witnees for the prosuscution Me. Clinton
Nelsen related a8 narvabive which indicayes that on Monday 2Z2nd
Gay of August, 1950 at asbout 5.30 p.m. he along with &ll *ne
persens who occupi2d tho houss st Mrs. Hupher's premises wers
atr nome. Upon a rﬁqu@st'by the applicant he went znd purchaszd
a half ¢ of rum and twe Craven A cigarettes. On his return
from the shop the applicant repaired ftc a nearby wall whers he
and the witness sngaged ihemselves wn what might be referred to
As small tallk, un.il about 11.00 p.m. when thé witsness and the

applicant retired to their respsctive rooms.
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Somurime laver that night the witnessg heevs end recognized
the velcee of Miss Yvonne Green calling ocut "murder, murder,
Clifvon bolp come, belp ma. Him bave knife and gun." He opened
Ehe top ¢f Lis windew and obsarved +that Yvonne's sdocor was half
opensG and thers wes the sound of wrestling in che roem and
"glass breaking up and things." AfiLzr about some six Lo seven
miputes all bacams quist 2and then he heayd the voles of
Dalbert Gresn 2 child aged 4 y=ars, crying and going towasrds the
back ¢f <he house.
About some ten minutes afier he heard foonsteps outside.
He half opened his window and obsarvaed the shadow of a psrson
passing by. Te2n minuisse after the sinadow had passad he hrard
a knock on his deor. He snpguired as o the identiny of the

knocker and
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£ applicant answer "Me, Me, Calvin) He
cnguired as to ithe purpose of the visic. Thn applicant said he
wished t¢ speak tec him. NHe cpened hiz door, whzreupcen the
applicant "stuck him up” at gun peint. He observed that ihe

applicant had bleood on his clothes., Tho applican% saild:

"I kill Yvonne already and me & go kill
Miss Mirrie now."

Mr. Nelson cntreatcd him in vhe following tsrms "Ne you can't do
it." The response of thg applicanc "You nuh f£i seb ncothaing™. He

was alseo armed with a spring blade and forced Mr., Welscn into the

“n

- .
LI S 97

P

house and ordered bim o the flocr. Mr. Nalson obliged.

Pl

Aftar about five minutes

b

© was ordered by the applicant Lo scand
up and was pushad by zhoe applicant towards Miss Mirrie's room.
Miss Mirrie was awakoned. She opsred hoer deor and the applicant
peunced upon her and began to batter her head with the spring
blade. Miss Mirria fell to ths ground as if dead. The witness
van from +“he house, leaving Hunver, and went o his room. He
dressed himself. Whilst stiil ia hais room he saw Hunter leaving

Miss Mirrie's room. Huncer who was siill ermed with the gun,
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throateoned him whab "if 1 talk him going 7o Kill me” and "If

I mad<e haim get arrostaed him going o make haim friend kill mz.”
Hunter threow the gun into Yvonna's room. The children of both
Yvonno Grezn and Miss Mirric wars crying. Mr. HNelscon left for
the Prospsch Police Stavnion whare b mads a roport. He later
roturncd to tha premiscg with the polico.

On arrival ot the promiscs, along with tho polics he
entured Miss Mirvieo's room and saw hier cevaerad all evaor in
blecod and lying on the fleor, She appraered Lo ba duad.  Shea
was removad from the toom and saken to the hospical., On his
roturn from the heospital there wors a numbuer of pelicemen prasaent.
Aleng wiith tha police he zntered Yveonnae's room whera her body
was discoversd. A search was conducted and in @ pond some
Gistance away from the bousc the dead body of Dalburt Greon was
discoverad.

Under cross-~axamination the witness admivieo thav about
seme throe weaks boioru tha dncidant Miss Miryis had lost a ram
goat and rthal both Miss Mirrie and thg daceasesl Yvonne Graen
had accuscd him of stcaling the gost. He dealed that he had
any guarrael with Miss Mirrio and the decoased Yvonns Graen aboun
the missing goat. He also denied telling the applicant (hzai he,

the witnegs, was noh going to jail ovex ths geat, His only

discussicon with tha applicant about the goat was to this effect,
"Only what I tell bam seh. I t2ll bhim sey the goat missing and
iom sey 15 me or him can vake the geat.”

Reginald Roberis, a J.U.T.A. bus driver and a neighbour
of Mrs. Mirliam Brown-Hunter, testified that at asbout 2.00 a.m. on
August 23, 1988 he was awakened by the barking of hie dogs. He
lockad thrwugh his window and observed his dogs acting strangely.
He Lurned on his outside lights and kept obscrving his dogs as
thay ran around the place. &4t about 4.00 a.m. he heard shouis of

muerdey coming from the back of Mrs, Brown~Hunher's house., Theo
g
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voice was that of 2 female. He summeonced the polics and kept
cbscrving and aftwr & little while he saw the applicant walk
from ths back of &5@ housa, center hie roow, Lurn on the lignts,
come back out of ths house and again go Lowards the back of the
house., This was ebout 5.30 p.m. Somelime later that morning
about. $.00 a.m. ho gaw Clifton lelson walking from he back of
tha houss to tho applicant's door. Ha Nedsen, ihen roturned te
the back of the nouse and subsequentiy roiturned Lo the applicant's
door.. He¢ called the zpplicant and oskod him if he was not coming
and then left towards ibhe gate, and want oul ¢f sight.

Miriam Brown-Hunter, a J.U.T.A. tax: dyiver, recounted an
incident which occurred on the sarly morning of August 23, 198%
when she was attacked by the applicant, with a spring blade, in
her bodroom. She lost consciousness. Whoen sha regoeined conscious-
ness, she was in tho St. Ann's Bay Hospital whore she remained
for three wouwks.

Detcctive Sergeant White of Arca 3 Headquarters in
St. Mary visitod the scepa of the crims sometime after 7.00 a.m.,

having raceivad

1

rapori from Prospact Police station. Cn his
arrival at che premiscs he saw the applicant, Clifton Nelson and
Cpl. Douglas of Prospact Police Ctation., In the pressnce of the
applicant, Douglas told him that "2 woman was insids the housc
dead and Miss Brown was in har room unconscious and & livtle boy
who usually slaap with the womzn, bthat was dead, was missing”.
The applicant said nothing. Dau. Sgo. White asked him what had
happened, whorsupen hs sajd "Ic seem liks thief come in  kill
Yvonne and boat up Miss Brown,"

Det. Sgt. Whiu¢ entered a rcom Lo the back saction of the
house and saw tho dezd body of Yvenne Green., The body had multiple
wounds all over. The roem was ransacked. Blood was spilled over
the room and "everything mash up." 2 shine fircarm was lying on

the floocr. From that room he cntered a passagoe whore he observed
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pocls of blood on the floor as alse o spring blade which had
blced on ii. In 3 ngarby roaom Mrs. Brown-Hunusy was sozn lying
on & bad, Shae had bleced all ovey herx facm., Thers was blood on
the spreaed and bed.  She was romoved from (ho room and sent off
to the hospital. Thers was ne visible sign of forcsful entry teo
the room of Yvonno Graen or the room of Mrs. Brown-Hunter.

A sgarch of whw applicant's room, in hig presunce, 1lad to
the discovery of bloeod-stained clothing in e trunk cf = bod.
All the itoms ware weit, as if recently washed. To account for
their condition tho cpplicant explained that he had bzcp wearing
the clothing while sweeping the yard and “"swsat and rain dew down
en o him, " All the articles wsre taken into police cusiody, as well
as the firearm. The accused was detained. Det., Sgi. White
testified that when he saw the applicant, he was suffering from a
wound to his l=ft litrle finger. This was a freoshly sustained wound
which was still bleeding. Thez 2pplicant e¢xplainead that he bhad
sustaintd tha iajury some days bafors whilst he was cutting weod.

A scarch on a nearby property lod to the gruesome discovery
of Dalbert Green's body in & pend. The body was ratrieved from
tho pond. The neck appzared to have baeen brokao,

On 25th August 1988 the applicant wag arrastad and charged
for the murdsr of Yvonnse Green and Dalbari Green. Upon being
cautioned ha salid:

"A sams likse how me

t#ll you it go. A long
Lime me shogld 2 1Lof 2

© the yard and you sac

On &uagust 25, 1986 furzher search of the pramises lod to
the finding of & black hoandls knife abcut a chain to a chain and a
half in the rsav sgction of the premisces, geing in the dirvection
of the pond. The knifc was shown iwo the accused, after he had been
caut.loned, and he was ask2d if he knew zhe knife. He replied "it

was tha same knifs Yvoona had used o cub &t him and she fell on 1it.”
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Mrs. Yvonnoe Cruickshank, Govornmoent FPorengic Analyst
2xamined articles submitted wo bhor. Among these articles were
the items of cletning vemoved trom Che bod trunk of the applicant.

Bumer blcood

the, pair of pents, a crsam colour
T-Shirv, a blus T-Shirt and tho portion of o whitne bath towsl.
Apart from “hs blood which was found on the psir of pants and
idencifinsd as Croup B ivhe orthar blood was inconclusive zs te
grouping.

Dr. David Crawford, Mecdiczl Officur for Gayle performed

the pest mortem oxamination en the body of the decoased parsons.

~

The body ©f Yvonna Grogn had the fellowing imjuries

«
[~}

1. 4" laceration on the left side of the face.

2. 4" pencirating laceration ovar the uppaer
¢nd of the left breast extending inte toe
left axilla.

3. 2" laceration cf the antericr aspect of
the lafv upper arm.

4, 4" lacecraticn of the l&ft side of Lhe
upps«r abdomen 1" balow the left 12th rib,
ith intestines protruding from the
wound.

5. 1" laceration of the anterior aspect of
the neck, just to the right of the mid-
lip2 1" above the medial aspoct of the
right clavicle.

§. nwumerous supervficial incised wounds of
both shouldcrs, upper anterior chaet wall
and over left lowsry ribs.

x %" oval puncture weund slightly to
right of the midline at the levael of
fifuh rib, leaving a peitbwsy medially
inferinrly inte the vhovacic cavity.

incisad wound over the uppor wnd of
lafy scapula, ponstraving o a doptb
IH

9. aUPFxfTLle lacoration over the vidht
trapnziuvg muscle.

On dissectlon weund No. 7 was te slice inte the left
ventricle of the hsart and on into the substance of the left lung
producing massivs intra-thoracic hacmeorrbage. Wound No. & entere
the abdomen and sevaercd branches of the spinic vein. Dearh was

due 1o intra thorsacic hasmorrhags frem stab wounds with a bard,

sharp object. Excussive force was raguirsd to producs rho injuries.
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Tie body of DRalbert Green, upon oxamination, showsd that
the head movaed with abrnormal frecdom on the cervical axis. Thers
wiere superficial abrasions of thas noze, anterior aspect of the
left thigh, beoth kness, leofv shouldor, right ferearm and tho
right sida eof Lhe chesgt pesteriorly over the right 7th and 1l2th
ribs,., Upon dissccoticn of the neck a fracuuraed cervical vertebra
was obsorvid consistent with spinal shock. Dsath was dus teo
spinal shock,

in a statoment from the dock the applicant daniad any
invelvement in the killings of the two deceased pursons as well
as the attack upcn iz wite Furthear, bha denicd being prasent
when Det. Sgt. White allegedly found the “wet cleotues with bloed”
in his room. On the othar hand he related an iancident an which
Clifton Nelson was accused of sitealing a geat bzlonging to his
wife, who along with thoe deceasca Yvonno threatencsd to have
Clifton Nelson arrested. Helson, he said, showod grzat anxiety
about the threats and himself vowed teo kill Yvoane Green and
Miriam Browa-Hunter if thay caused him tc bw arrsstaed by the
police. Up to the pight bofore the alleged incidsni, says the
accusaed, Nelson veoiced his resolve ©o take steps to prevent

Miriam Brown-Hunter and Yvonna Gr.

from meking & repeort to the
pelice.
Four grounds cf appaal wére argusd betors us:

Ground 1
"Tirat the learnsd triel judge srred in law
in failing Yo warn ©be Jury of e dangers
af acting o the uncorrchoeratsd avidaence
of the witnuss Clifuon Nolson tbha main
rosicutlon witness, oither on the basis
that hg was an accomplice or on the basig
at. hd had an intorsst vo serve,"

-"U
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Mr. Daly, Q.C., submittud that the following factors, when considered,

brought the witness Nelgson within the desigunation of an accomplice

vel Dok ©r & person wWith an inteérmst to servas
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{3) The thmkq@ & Dhe opporlunity Lo
commii Lhe hlllluﬂu.

(11) He was pressat ar Lhas houss
oul ihs likely period when o
kKillings wore commiszed,

throagh-

(13.2) The discrsgpancy briwaen MiTiam Lrowi-
Hunoor anG e wirness lolson as 10
how Mrs. bBrown-lHunter rocoived heo
injuries.,

)

(iv) The subssqu:

berkavicur of ths witnoss
0 aot sntomphing o ascsriain 1f any-
thing had snsd Lo Yvonne Grach and
in failing 1o go %o hur assigtancs whon
sht summonad him fov hﬁlp.

o

(v) Th? fact that ho was ra2ken lnte
"protactive custody" by the police.

R. v. Lincoln Golding 5.C.C.A. Ne. 134/83 dated April 28,

198¢ (unrepeortad) was rolied on in suppert of this ground.

Karr, P, (Ag.) hzving to coasider whuthsr ths trial judgz had acted
preparly in failing %e leave the issue of accomplics vel noen ov
person with an intergst to serve for thoe consideration of rthe jury
opined that there was sufficient evideoncs ©of motive, opportunity and
suspicicus behavicur for tho issue to have baen properly laft to

the jury. In thac casae therc was gvidepncs Lo supporh such a con-
clusion. The wiiness whos¢ téstimony was boing impugned had himself
confossid Lo baing prasont when the applicant killed Lhe deceased
and that bho had zcecumpanicd ths applicant 1o the decvasnd's premises
to assist in th2 slaughuering of & sitsclon goatn. Furthor, be had
failed to maks any report te vhe pelice prior o buinpg waken inta
custody. In addition theroin thary wers Loy withedsos whnoso

testimony was capable of implicad Tha mMain prosecution witness.

Golding's cage is ioadily distinguished frem the instant

cass. The opporvunity, of which M, bLaly, ¢.C., spoaks, must be

fn

viewad in tho context that the wiindss residas a3l the premis
Anyonz rasiding nn (hose premises would havae had cpportunity. Does
that place all such persons in Lhe category =f an accomplice vel non

or personk with an intoragst Lo servae?
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Further, thsre is ithe svidence of Miriam Brown-Hunier thal

it was the aspplicant who tacked her on the merning of
1

2

reportzd Lo zhe police what nad taken plecs. There was,

the allege
BG, 1T was =ho witness HNelscn who hinself wont and

oo, the

finding of wor clethes with bloecd in wng roeom of the applicant as

well ag his telling the police that the knife which was shown Lo

i was the knafs whichk Yvanno Greoern had usod D cuc &n
that she had fallen on it. ALl <hig wvadence pointen un
in Lhe grraczion of tne eépplicant.

in ouwr view baw ovidencs refo

by Me. Daly,
comparaa with the othor evidsancs 1n the case enritled che
trial judge to come no the view vhat thoe witness did nor
any of the categeries which would roguire hlm to warn the

abeout acting upon his uncerrcboratud ovidonce.

Rim oarn

misdakably

!\ L] C LY Wh"’:n

lsarned

fall in

jury

in R, v. Prater 1960 I All E.R. page 296 BEdmund Davies, J

in the course of hisg judgment said:

"Tnis Coust, in the circumsiancys of tns
DI & S8 1, 18 conitsnr Lo t@h!d ii
self on P oVisw whiich 1t Qxpra th

i1 as desirable thay, in cass SRS

o6 may b pwgaracd ag naving som

: 0f his own L@ soyve, nho wariing
st uncerroborated eVld& should
gaivan., Bul svely Cass must v lookec

Light of ivs owrn fa o

"o

Four yoarvs laver Wann, J 1n considering Prater’s case supr:

‘R. V. Stannard (1564, 1 ALl E.H. 44 saad b payge 403

"The rule 1f iv bo oa rule, ;
R. v. Prater [19cu} 1 Z1i E.R, 2%&;
Ll@ﬁU* D.B. 494 1s

oA ruls CRUS oA v
of tie Judgmﬁnt ag I have just vroad it,
it really seems to amount Lo 0O morD
than an <xpressicon of whar 1s desirabla
and whet, 1t is to ba hoped, will moo
usually than not bo adoptad, ai any rato
1t seamns o b 3ppiopyd o Yo the
‘ned judge. It coyoainly is oo e
of law, 2and this court doos not
think %bat 1L can be said herg thav chére
was any despzirture ina this respoct from
proper procesdurs of trial; still lass
deess it scem that zny injustice cal
possibly have flewed from ths undeoubied
fact that no such wavnlng was givan in
ithe presunt Lrial.” | Epphasis edded;

ki
@
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In more recent times Ackner, L.J., in R. v, Beck [1982}]

1 All E.R. 807 when considering zhe dicta in beth Prater and

stannaxrd in the light of Davies v. D.P.P. {1954 + All E(R. 507

opined:

"Mevely becausc thors is soms maverial o
juatxty the suggesiiorn thal 2 WLILRTES
i giving unfavourabls wvidencr, for
‘x*mpla, cur of spivy, ,Js~w;lL, e lavel
soms 0l scors, Lo obtzin some fiasncial
AdvaneRgs , Carangy, counssl for ohe
appe llare concodes, in Lvery Gass

e C”mv whp ﬂ“cvmpllcc waraing, A.f

. w8 NO matolial ro suggusth that
L witpd$s may be nn eccomplicT LuL,
submi -y oounsel for wit appullaas, wven
t%ough LReYe 18 ne moteriel Lo iuggﬁﬁt
any i vvlvomfﬁ% uy rb* Wilfiiss 1N the
crimo, 3f he has o2 ub”””nu,‘L iptarest’
of “¢m cwrn Eor g;v ng fualse wvideoncs,
whek vhe ﬁCCf‘mpllCi diracteon musy by
givaen, Whoevo ono draws one live, b
subm.ts is a guostion of do Grn, buas
enez chr boundayy is croegssed the obli-
gation to give tht accomplics warning
is now oA meticy of discvalien.  We
cannGy accsplt Thid contunticn. In mapy
trials Loday, tho burden on the trial
judge of the summing up iLs & hoavy Qaf,
It would bz a Lc@%lLy dhjd”“lfi&biﬁ
additien to roquivse him, '
Lo put bafers hise jury
contenLics thal a witnas
becauss Lo hund an axe to gr
to avaluste wh? woi .
obl:gv DA, Whays fhe
whaslt, Lo glive acconplics
weau)ng wWith sl appropr SLURCLLGR
Aag Lo rhe meananyg of corroborution
p By Wwith the adentification ¢f tha
potancial corrobordive macvarial.”

5—3 O

P

In R. v. Champagnie ot al 5.C.C.a. has. 22, 23 & 24/80 dated

Seprtembar 36, 1983 (unroportad) Kory, J.A., aclivoring the judgmont
cf this Court approved whe principles laid down im the cases citad
above.

The evidance adducsed in thoe instant case, in our view, did

pot even raise a merce suspicion thac che witness Clifton Nelson was

‘particeps criminis or that he had any interest te sorve in the

matter and thercefore mighit have fabricnvsd his evidsnco.
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shad ifvon N lscn
inLoe prﬁvﬁcv patonily Ealse
A vk l"ﬁxﬁwd JUQG” atr~d in giving
cradit o it rustoad 2f instructing the
jury wo disragarda it

&w mek

AL paga2 209 of this summing-up tha learrn=d trizl judgs had this
to say:

"You romaember hw told yﬂu thar ho was
deizinsd and he was A dpnotto Bsy.

mrplained Lo you zhxa tiing abouu
prorachiva cusroqy, nd hy says he
told vha pelice Khﬁw thr ACCULHU H31d
if he did this, 1f be caussd him e
ba arresved, ha was going to kill him
¢r got hig friends wo kill him, and
you must ask yourselves, Madam Foreman
and members ¢f the jury, if, as
rzasonable pzoplw, a policeman would
not be doing his duty te put a parson
lika that in prohecuive custedy. It
ig a mattor for you.”

Clearly the judge l=ft it for rhe jury te decidew whethnr or not
the witness Nelson was taken into protvsctive custody or detained
as a4 suspect. To have donge otherwiss, as the ground of appeal
advocatied weuld have boon a usurpation ¢f the jury'’s function by
the learnad trial judge.

(b) AU page 45 of the trans

appeare whan Tho wiiness Nelson is

Y. So whilse .
police sto
by tho way?

ce. wWhich pollice stavion,

.. Cracuabzssa.

Pe vacabsgsa ... you talksed waith

¥
npd

ae

Q. And whor you say you talkod to the police
do you megan thac what you told the court
today was what you told ths police while
you wexe in tha cact

e

Y95 SLT.

2

«  Se whan yeu are telling ubs Court today
18 what you told the pelice in ithe car
geing towards Oracabdussar



Also av page 157-158 of the transcript the fellowing appaars
wien Sergcant Robart Whits 18 examined in chiefs
L. Now Scrguant Wnite, fov the benoefic

of the jury, whet oxachly do you
mean by ‘protachive custody? s

A. Hu gave ma & suavsmans and weld
e soms things.,

S He i0ld you ceriain things?

a . 3 o ) 7 o oy e e g B
A, Yes, and I thought it wise Lo
keaep Bim for a while.

ugtedy's
As He said he was afraid.

Q. You can't tell us wnat he said.
What you mean ...7

A. Because of fear of cthreai on his
life, ma'am.

Ue ARG why was 1o than o
him afeer four days?

A. I was satisfiad at the time that
here would pe oo dangsr o him,

e’ M.
These oxtracts from the gvidenc. clearly iacicatc, in our view,
tiat the witness Clifion Helson had told thoe police about the
threats issucd by ohe applicani. We find this ground to be devoid
f any merit whatsoovar.:

Ground 3

This ground complainsg that the lesrned trial judge's
direction on discropancres placsd woe heavy & burdern for dis-
crediting & witnass.

The dirﬁcti&ns given by the trial judge in respect of
how the jury aught £0 approach disérﬂpancies were in our view the

usual form given by trial judges threugbout the agus and approved

by appellate courts from time immemorial.,

’
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The trial judge in ds=aling with the mauter of dis-

crapancivs clearly polntad ocur 1o the jury tho diffar@nca
between tho evidonce of Clifion Halsor and the evi&@ncu cf
Mrg. Brown~Hunior <& @0 the place whers M:is, Brown-Huntorx
was avvacked by b applicant. Ha orded bhisg dia&ctiud.te
the jury on thie poim: by saying:

"Ywufmusi maksz up your mind if a

discripancy o8 Lo WHLET Sho Was

[ S S . N - i
atvacksd ie o socious Ul Yol

cunﬂvn belizve who Jdxd it .’

In this $tntﬁmﬁnn vhe credaibility of both Nelson and

Mrs. BrowdA-Huntar was loft for the jury to make up ihoir minds

as to whether or not cichor or both of ciem wore te be belioved.

The complalnr lacks merit comscguantly this grcund of appeal alseo

fails.

Ground 4

This ground which may be appropristely reforred te as a

sweeper ccomplainzd that the learned lrial judge was unfalr

i

birased in his summing-up.
{a) 1In daaling with +he applicant's reaction Lo his

astranged wife's oraral the judge said:
’

“Whon ohe pul&C’ come back ~ ths
and Cl:fton come back., @ was oukbside
in the yurd.,”  You must look ai tois,
Madsm Foooman and mombars of the jury
becausse nls wifs lg inside, alboir
apparaenily sitrangod, but he has nob
rurnad provarbial black of bis eye
e gu and lueok &% rvhas lady up un now.
Even when she was going oo aospital
1 not bim going with her or things
like that. Ha is out in he yard swoep-
ing. It is a matter for you to say
what compl HXLON you pu4 on thaetv.”

police

However when dwﬁllng with &he 'ai‘ur@ of Clifron

Z
zﬁ

olson to

to Yvonne Gragn's calls for hwlp the judge said:
"Hi: says the wrestling or ‘wréssling!
according to him, in the place lasted
for about six to soven minuces; he
did ecol. go and do anything as ho was
afraid. Perbhaps, Madam Foroman and

N

and

respond



_.l;i_

"mombers of the jury, ycu must look at
that, If you hear somzbody saying,
'murder, murder, come and hclp me,
him have knife and gun' and you hear
wrestling liks thar, would you be
afraia? He said he was afraid? Ho
said he was afcaiar”

The axtracts make abundantly clpar the diffcronce in the Lwe sots
Gf circumstances. Ia thz casc of tne applicant Lia&re was no
appar.ont daager which could have ensucd had he gons 1o so¢ what
had happaned te hig wafa, lbedc &stéang;d. In the case of Nelson
thare was cbvicusdrngey invelvod, in Welson whe was unarmed going
vo the assistance of ¥Yveonne Graeon wibe had made 1t clear that her

attackar was armed with knifo ard gon.

The commorts of oo learnsd trial judgs disclossd no bias
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and WELs Yo in the circumstances. Lo any svent Lthoesas
wore mere commants on the ovidince and ths trisl judgs had given
the jury propsy diroctions on now €0 approach commants made by him.

(b) The complaini in this ground is that the lzarned trial
judge failed to direct ihe jury, that the withess Reginald Robarts
wd given eovidencs thab be had scen Clifion Nelson coming £rom thg
back of the house abour 5-10 minutzes afeer he had ssun the
applicans come from che pack of vhe housw.

it has unot boon specifically argued ther thoe trial judge's
faijure lad to any miscarciags of justice. Howover tais failure,
vhe spplicani contands, indicates thoro tho tyxizl judge was unfaix
aad biased.

Wa, for ouy pazrt, arc satisfiad thor the failure of the
trizal judge co remind tha jury of this portion of tho ovidence
ip no way resulted in any miscaryiage of justice and is in no way
any indication of unfairness or bias.

(c) t page 208 of the transcript the learned trial judge

is recorded as saying:
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"I am going te make a suggestion Lo you.
You remembor Nelson said he ran away,
you know, and when he put on bi ]
and coming cutside he saw tho
comluq from Miss Mircid's room Coula

. b Lhal Miss Mixriy was atgs ;
vicicusly &t F“r door, shy E2ll down
uncenecicus AnG muﬂ”bﬁﬂy LQQL her up
intn the bed and when she sort of coms
CUL. ERT |06 Lhis sadaividuel or whalover
1 1e? ALl sorts of bhings can happen,
buz in thy civeumstantial svidoncs you
av: Lo leok at ths twoe porsons,

Migs Mirvis anc Helsom are positd
thair ovidenco, if you accupi
it was o accusaed.”

This diroctien by ths trial judge is yofarred ta as for-
fetched speculation and has the wlfoct of rebabilitaring the
cradit of the wiltnegss Clifwon Nelson. There was nothing far-
ferchad about the ecbs=srvation., Tha judge was moerely putting
forward a possible view for the difference between Clifton Nilson's
evidence: and Mrs. Brown's cvidence a8 ©o whire Mrs. Brown was
wvhen she was atitacksd by tha applicantc. This was & pessible
view which ths jury could havs COmﬂvtﬂ cn vhe fvidence., I any
2vent whiat the lsarnsd trial judgs scamed vo have been cmphasiz-
ing was tha question of the idunticy of the person who attacked
Miss Mirvie. Ip othor words whichiver vorsien you #Ceoph 216 yol
savisficd that 1t was the applicanty wno aitucked Miss Mivives

We faind Lha allogaricon of “unfzar snd bilas™ Yo e Lot
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unfourdsa,

od thnt ha heerd Yvonoo

cal

[ 2

ing oot and saying "Clifton, haelp comg, help me.  Him bave
kpife and gun.” Reginald Roberts said "I heasrd somebody bawl out

for murder, help.” In reviewing the eviderce the trial judge said:

"... this 1s part ef the circumstances that
the Crown is putting befere you, this stato-
rent about, 'murder, murder, Clifton come
holp mi him have knife and gun®., You
ramempoor, Mr. Robsris who we sio geing o
deal with latar on alse | i thia stace-
ment, this st murdder come
and help me, "
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The cemplaint is that the judge unfairly scught to squaie what
Reginald Robzrus heard the deccased call cut with whav
Clifton Nelson said he hesard, without pointing out tc rhom

the important differznce and ists significance betwsoen the two

u

wltnesses as ©o whel Dhe dscessed hed said. The diffsrence in

wiial both witnesses said is so patunnly cbviceuws thatb

che trdal Judge to point outn this diffarence 1o wws!

abla Jamaicans would b Lo undsvastimats the intolligonos of

PO O
thz jury.
(&) Thaee is tho finel ceomplaing whicn i1s chat -

Ve £ to point oul fo Lot jury

Llood found on the accused's

was B typ® blosd (p 160)

v squently cculd nou have come

Lom ¢ deceased. On Lh COnLrary,

he told vhem (p 218) thar the finding

of blowd on the accused’'s clovhas

was incriminating evidencs notwith-
standing that the (ype was inceonclusive'.”

guite clearly this complainr ignorsas the realitices of the situation

in which the prosecuition's ovidencs sought to put the applicanu.

Having regard to the very ©Xu

:peive injurics inflicted uvpon Lha

deceascd as well as upon Mrs. Miriam Brown-Hunter ic is morse than
likely, indsed it iz to be expecred, ohath blova would b found on
the assaillapt's cloibes. Tho prosaculicon says one gpplicant was
that assallant and that blood was found on hig clochos 1o what

PR, - . . - FUNpTEETS T ' me  m ew PR e ey v e e 1 SN B - v, y
most b regardod es vather surangs circumacancas. The Limn was

just past 7.00 z.m. when Detactive Sgt. Robsit Wihice visitod the

o

scene of the crims and in thw trunk of the bed in the roem
identified by the applicant as his the Ssrgeant said he found:

"Clothing including a r=d and white
stripsd pants -~ i pants had on
what appsarsd toe be blood stains;
piece of whitish colour wasn rag,

a blue T Shirt markesd 'Cool
Runnings' and scme ocher things
including a pair of black laced up
shoes. &1l these were wat 28 though
they were just recently washed or
gsomething. They wore wat,”
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Then this:

"I asked him why ho had sc much wet clothes
in his bed foot and he told me that those
ware the clothes he was wearing and they
got wet while he was sweeping the yard and
sweat and rain dew down cn him."”

The Forensic Analyst, Mrs. Cruickshank identified human
blood, Group B on arcas of th¢ rod-and-white pin stripe trousers
whilc human blood of inconclusive grouping was found on other areas
of the same trousers. Human blood of incenclusive grouping.was
also found on the blue T Shirt, @ brown and white plaid shirt, a
cream ccloured T Shirt and a white bath towel. The bleood was
present in drops, droplets and pals brown and sercosanguineocus
stains on the various articles. Cross-examination revealazd that
the inconclusive grouping resulted from a mixture of several

groups. The blood cf the deceased proved to be Group A whilae

human blood Grcup B was found on the spring blade with which the

Y

e

witness Nelson said the applicant hit his wife Because the

£

applicant was seen with a bleeding finger it is not unlikely that
his blood ceuld alse be among those groups.

In the circumstances such as obtained is it not
incriminating for the applicant ic have sgveral human blood groups

on his clothas found in those circumstances? What. was the

applicant.'s respcnse? He denicd that any wet clethes were found

in his presencae., He said i: was on the following day that the
police cfficer informed him that he had found some wet clothes
with blood'in his room and he prempitly donied having any such
clgthes in his room,

| It is in those circumstances chat the complaint must be
r@gérded.‘ The learned trial judge was rounding off his summation

when he said at age 216&:

¢
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"Remember what I told you abcut circum-
stantial evidence, the oppeortunity, he
was there, tho subsequent behavicur,

and wa are dealing with Yvonne Green,
the subscquent bshaviour. I1If you accept
"I have killed Yvoanne Green,® and his
forcing this other man te go to

Miss Brown's rcom door and incriminating
mar2rial found after, if you accept

what Sorgeant White tells yeou, that ha
found ths wet clothos in the prasence cf
the accused man, in the accused’s room,
that is imcriminating avidence, altbough
Mrs. Cruickshank told you thar tha bleod
found ¢n that was inconclusives, thg
grouping, and sha told you tine doceascd's
blood was group A. S0 if you don't
believae the accused when you are looking
at the Crewn's prascntation of
circumstantial evidence, that 1s how you
have to leck at 1t, ycou canncot come to a
conclusion adverss to the accused unless
you are satisfied that the Crown has
provan the case sc ycu are sure,”

That the material found was incriminating is bsyond argument, but
Dearing ih mind the applicant's denial, it is clear that the
learned trial judge left it to the jury to decide whether it was
true that the incriminating matcrial was found in the applicant's
room. With such a course we can find no fault. Accordingly this
ground, toc, fails. |

Since points of law are involved in the application we
have treated the he¢aring of the application as the hsaring of the
appeal. The appeal is dismissed and thc convictions and sentences

are atfirmed.



