JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAIL APPEAL NOS., 106, 104, 107 & 105/83

BEFORE: THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE ROSS, J.A.
TEE HCON. MR. JUSTICE CAMP3ELL, J.A.

REGINA
VAR
CALVIH MATTIE
AITHOIY ASHWOOD

ANTHONY GRUEBER
FITZROY WILLIAMS

Enoch Blake for Mattie

Anthony Spaulding & Miss A. Haughton for Ashwood

K. D. Knight for Gruker

Dennis Daley & L. Green for Williams

¥ent Pantry for Crown

NO'TE OF JUDGMENT

CAREY, J.A.:

The applications for leave to appeal convictions
for the murder of Leopold Smith were heard on 6th Kovember, 1985
when an oral judgment was delivered refusing all the appli-
cations. At that hearing, Mr. Dennis Daley whc appeared on
behalf of Fitzroy Williams intimated that he had ncthing to
say in support of the application. Mr. Enoch Elake took a
chort point on behalf of lattie, viz., that the trial judge's

directions as to duxess were inadequate. IMr. Knight, on
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behalf of Gruber contended that the trial judge had given no

w7arning as required in R, v, Whylie 15 J.L.R. 1%3 nor had

he pointed out the strengths and weaknesses of the Crown's
case¢. Miss Faughton for Ashwood adopted the strictures of
Mr. ¥night with respect tc the directions relating to
identification.

Shortly stated, the Crown's case depended, but for
one ¢f the applicants, on visual identification evidence of
tweo witnesses, Harold Smith and Maxine Dias. 'The exception
wes Celvin Mattie who was captured on the scene of the crime.
The circumstances wer: these: In the early morning of
6th June, 1982, five men,; four of whom were identified as
these applicants, steged what can only ke described as a
terrorist-type raid con pramises 23 York Street where the
slain men Leopold Smith lived wiﬁh his wife, hic son and
live~in girlfriend, and their infant child. The raiders
ware all armed with fircarms, two of them identified as
Ashwood and Gruber were furnished with assault rifles, viz.,
the M16, a weapon used by United States forces in the
Vietnam campaign. One of their number, Williams, climbed
the light-post cutside the premises and cut the telephone
wires. Mattie eventually entered the house after cfforts
werc made to break in doors and windows on the house.
Unfortunately for him; he was rendered hors de comkat by
Hrs. Smith who hit hiw in his head with a hammer. The
pistol which he had in his possession was then removed from
his hand. It was not procduced at trial because no one was
anle, satisfactorily, %o explain its absence. Certainly,
it was never handed over to the police. During the course
of a struggle between Hattie and Harold Smith in the house
zt a time when Mattie felt he was being bested and requested

ihelns from his fellows, a fusillade of shots was discharged
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into the house. When it died down, Barold Smith and

Mrs. Laurel Smith were injured. Leopold Smith was dead. He

4
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had been shot through the chest. A number of M1¢ expended
rounds were retrieved by the police.

The defence, as appears from the unsworn statements
of the applicants, save Mattie, was an alibi. MHattie's defence
was duress. He said he was forced to go inio the house by
four men who were not previously known to hin.

We can now examine the identification evidence which
was adduced in the case against these applicaznts. This Court
is at somewhat of a disadvantage in fully assegsing one aspect,
ih particular, of thius evidence. In giving cvidence of distance,
witnesses referred to points in the court room in relation to
the witness-box. Although we are ourselves familiaxr with
Court 1 {(now renamed the Chief Justice's Court) we do not
prasume familiarity with location of benches or seate in that
Court. We apprehend, however, that the jury being present
would appreciate that evidence.

Harold Smith and his lady, Maxine Dias, both said
they observed these applicants enter the prenises across a
little footbridge. There were two external lighits on the
sremises and as well, a street light immediately in front of
the housge and one chain away. Smith knew them for periods
o7 four to six years and played football with ther all. The
ligtance at which these men were observed was actually
indicated to the jury in the courtroom. From the back of
that courtroom to the witness-box is, in our estimate, about
a chain. They approached to some nearer point of which we
have no knowledge. The time given for observation was one
and a half minutes, bardly a protracted period but neither a
“fleeting glance”.

Ir. Knight said that the learned trial judae did
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1ot warn the jury of the dangers inherent in visual identifi-
¢ation. The learned trizl judge at pages 354-357 dealt with
the matter in this way:

"Perhaps I better tell you about
identification first because that
is all-important in this case.
Remcmber thesc witnesses, two of
them, said they saw these accuscd
men plus Crashie for at least =
minute-ond-a=half. One of them
says that the first time they were
sceing them were some fifteen vards
away from the window through

which thev were looking.

I believe it is learned counsel,
Mr. Green wno was submitting
before weou yesterday that they &id
not have time, sufficient oppor-
tunityv to properly identify thes
men. You will have to be satisf
where the question of identity
ariscs that there was sufficient
opportunity for the person beaing
identified to be seen by the pers
doing the identifying, so that a
sufficient impression of the
features of the person being iden-~
tified is made on the mind that that
person would be able to recall with
certainty afterwards that the nerson
he saw and she saw was these accused
persons. You have to be satisfied
there was sufficient oppeortunity
before you can sav the witness’
evidence is reliable where the
question of identity is in issue.
And, it doesn’t matter, Madam Foreman
and mombers of the Jjury, that these
accusud persons were known foir some
years, if vou believe them, it doesn’t
matter bacause you can know a person
for years and yet you can mix them
up for szomebody e¢lse. Just because
you harpen to know them beforohand
for sowe yoears, that does not say
that thoe identification is all right
you hszwve to examine it. You micht
well think that if a person sces
ancther person whom he knows beifore
it is casier for that person to b
able to say that the person he Sav
was so anﬂ so than if hes %c hoce
ccause

seen Mim L rhows hlm, he seces him
and at just a fleeting glance was
sufficicnt for him to say that he
was 80 and so. But, even if the
person was well-known mistakcs can

be made. That is why a perscn has

to be careful. How long was he scen?

e
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"One and a half minutes, if you
belicve them, at least. What
position were they seen? Was his
face seen so that it could aftzr-
wards be recelled? How far would
it be? Was he sufficiently close
so thot his features could be seen?

Remember br., Green told you vester-
day how when they were beating off
dogs with long guns if they had to
bend down to do that because it wasg
short, mongrel dogs, it seems, not

the big thoroughbred. Well, I

didn’t notice the witness but

Mr. Grocn sald that while the witnens
was giving his evidence he said that
they didn't have to bend down yet

the witnass himself was slightly

bent. I didn't see that but if
learned counsel say that, of course

1 accent. 8o, if they did bend down,
would that affect the identification,
bearing in mind that it was only thec
faces they were going by? One

witness actually said that he didn't
want tc look at the clothes because
clothes would change; face couldn’c,
S0, that is what you must considey:
whether there was a sufficient onpor-
tunity for the features to be impressed
on the wnind's eye, as it is called,
sufficiently so that Smith and the
lady have come now and said that it was
so and sc. You have to deliberate a
lot on that, Madam Forecman and members
of the jurvy, becausge that is the first
hurdle <that you are going to cowme to
when you are deliberating on your
verdict. And, you cannot jump ovar
it. If you cannot surmount iit, then
you must find all of these accusaed

not guilty.”

s

The jury by these Jdirections were being alertced to the dangers
oif mistaken identity :nd being cautioned tc examine the
cwidence with care. ‘i@ are not in the least decubt that
counsel who appeared at the trial would have focuszed the
attention of the jury whelly on this issue. These directions
rare clearly stated and cdequate to bring home to the jury

the onus on the prosecution to prove the identity of the
persons who participeted in that early morning raid beyond

roagsonable doubt. In our view, the trial judge was clearly

awvare of the factors which he was required to bring to the
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attention of the jdury in accordance with a deciszieon of this

Counrt, viz,, K., v, Whylie 15 J.L.R. 163,

It was further said that the trial juige d4id not

itemize the weaknesscs or strengths of the identification
coge,  Dut he did advert to the discrepancies in the evidence

of the twe witnesses who gave visual identification. See

nage 379 where the learnaed trial judge was more than kind to

"But, i¥ siie knew them all before,
why had she to concentrate on the
faces? You see, this is an iapou-
tant witness because this is one of
the two who is purporting to idontify
these mnen, three men., You have Lo
examine what she says carefully,

weigh it and see if it makes sense.
So, Fr. Snaulding asked if she hapoen
to see rthing elsm she =zaid ves,
she sawr the flowers and she saw the

trees. 0o wonder, because she seem
to be concentrating on faces only.
She says thet the window that was
broken out she had fixed the ¢iass
over and burglar-barred it and she
had put blades at the top, cleax
blades but the other six are 21l
frostaed. And, on that night they
were not .1 frested, she said She
couldnt well 1if 1t is the seccno
top was nlain then. She has been
living there for four years and
she used to go and look for Harold
Smith regularly before she went to
live, preswazably with him and not
every one at the top was frostad;
she carnou tell how many werc

;. she doesn't agree thai all

were some were plain, sone
werea That wouldn't matter

to her =o much because shc opencd
the window and look out. She
nrobehly was setting the stage fox
Harcld but Harold gave v1derco
before akhout this metter: 'Whon I
stand Lefore the window the two
plains are above me' - the two

plain on2g, he means. When Harold
stands in front of it, the two Qmalns
arc above his face - thu two wiain
cnes are now there.

So, I don't know... If you accepc
all this, then Harold couldn't S0
througb hecause it is all frosted
She said, 'I opened the window tu
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ﬂxtsidag I can't remembor
elow were frosted and
ove were frosted on that
£ Jo not remamber how many
uprper part were plain
an¢ hecvw nany were frosted®',®

The applicant e put forward duress as a defence,
XL is not necessary tc consider whether as a orincipal in the
second degree, that defence was open te the ajplicant, for the
trial judge told the jury that if they accepted what he said

in his defence or they were in Jdoubt about it, they should

aeguit him. We are ot 2 1oss then, to appreciate what
further explanation could be offered to the jury by the judge.
e wvere not persuaded there was any merit in this peint.

The crucial gueztion for the jury was visual identi-
fication in regard to =2li the applicants save Mattie. That

igzue was clearly and aderuately put to the jurv. This was

a2 "wocognition case® where the, jury plainly =ccepted

)

Parold Smith and Maxine Rins as witnesses of txutlh despite
soac hyperbole on the peart of Smith, viz., shooting HMattie
in his mouth and no injury later found. They were entitled,

on the evidence, to roturn the verdict in fact raturned,

20 Lo Mattie, his defence was hardly likely to achieve

SUCCRESs .

In our wviosr, jury came to a correct verdict

rersuvaded that the trial judoe's

(%3

and further we were no’

Jirections either as to identification evidencea or duress

ware otherwise than adzaquate.,




