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On 2Uth September, ]9%8% in the St, James Circuiuv Court
the applicant was convictefl before Patturson J, sivting with &
jury, for the murder of Bertram Kelly on 1lth august, 1887 ac
Lilliput in the parish: of $t. James.

The case for .he prosecution was bLased on the cvidence
of two witnesses Na:zhan ileredith and Paul Kelly. Thei: evidence,
was that ou cthe luth Augusi, 1987 Wathan iereaith, Richard sieredith,
Bercram Kelly and his cousin Paul Relly left bawboo in st. Ann
in the afternoon and wenL to the Sangsies International sivport in
Montego Bay. in-a blue Ford Co:rtina Motor Car. They later left the
aiyrport on the return jeurney te Bamboo and stepped &t a bar in
Lilliput near lose Hall and haed drinks. Having had a grecat many
drinks they sought and chtaiaced food, tiien because of the hour, it
was after midnight, they drove on an old road by the beach, parked
the car and rested. The Merediths relaxed in the car while the
Kellys reclined on the bonnet,

~bout 3.UU a.m. on 1lth august, 19L7 Lieair rest was

disturbed by security guardg and policemen Who suddenly arcived




on the scene in motor cars. They were ordered out of and off
the car with hands in the air. The§;were searched and the
contents of Bertram Kelly’s and Richard Meredith's-billfolds.
removed and these billfolds discarded; Theg,werg gun—butteﬁ,_,
beaten with sticks and ordered to lie on the ground:‘ They ~
obeyed. They were asked “Whey the gun you have." The applicant
was umong.thé men, he had &« short gun wiﬁh which he prodded
Bertram Kelly and Wathan Meredith. The four men lay on the
ground on their backs.

The witnesses saild that thé ébplicant Qith gun in hand
went to the four men Lhat were onthe ground .and asked each in
turn his ccoupation. They responded. Ie then retuvned to
Bertram Kelly who wore iwo gold chains wvound his mneck and &n
earing in his left c¢ar and again asked him what work he dic.
Bertram Kelly told him he was a farmer and an entértainer,h.fhe-
applicant then sz2id to Bertram Kelly "Roy, me nuh like you yu
know." Then he lay liold on the two chains. Kelly wore and Kelly
eased his body off the ground and held on to the chains and
sard to the applicant “nub buss dem iyah." Tihe applicant still
holding the chains in his left hand bent_over‘Bertram Kelly
‘stuck the gun in the base of Kelly's neck and the gun was
~Gischarged. Bertram Kelly placed his hand at his neck then he -
called out and said te the applicant "iyah me never do anything

- from the day me born and you -shoot me, carry me go a dociory

-iyah"™. '7The applicant kicked Kelly who had fallen back to the ground

on his head ané said "Lie down dutiy thiefing boy." The
applicant relieved the injured man of his chains and eafing. .
. Bertram Kelly kept calling for® his mother. The applicant tcld
him to stop and the witnsss Paul Kelly said he heard

Bertram Kelly his cousin make a .gurgling sound aftcr which he

heard ne scund from the Lnjured man.

.
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the witnesses said that there was talk among the security
guards and pclicemen about the shooting and what should be done
with the injured Bertram Kelly and after about % an hour had
clapsed tihe body of Bertram Kelly was placed in the trunk of a
car and was +taken sway. The three remcining men Paul Kelly,
kichard Meredith ané Nathan Meredith were taken by the polics tc
the Coral cardens Police Station. Before they were taken away a
search was carried out in the arex where they werc and one person
claimed he found a gun in the bushes.

Det,8gt. Sit. Clair Hinto was stationed at Coral Gardens
Police &tacion and he recwived a repert at £.30 a.m. on Llth
august, 197 from a Det. Cons Clyde Atkinson who pointed out three
men to him at the Folice Station. They werse Richard Meredith,
Nathan Heredith and Paul Kelly. e was taken by iitkinsom to an
area at Lilliput and then to the Percy's Funeral Home and the
body of Bertram Kelly was shown o him. He cbserved what appeared
to be a gunshot wound at the base of Kelly's neck. On the Z(th
Augusc, 1%Z7 he was péesent at a post mortem examinatieon conducted
at the Cornwall isegional Hospitul rorgue by Dr. Parker on the
body of the said Bevtram Kelly. This body was identified by
Richard Meredith.

12

The deposition of Dr. Parker was admitted and read. She

salid that on Z0ih saugust, 1937 =t Cornwall Kecional Hospitzl she
= ¥ -~

performed a post nortem examination on the body of a man

e

identified by one kKichard Meredith to be that of bertrsam Kelly.

¥ bullet wouh&' located

L]

On external examination "ihere was un ontry
at the base of the neck anterial (sic). The ;ﬁnshot wounc was
surrounded by powder burns. The weapén was not evenly or firwly
placed against the neck. Internal examinaﬁion showed that the
bullet angled downwards to the ieft pussing througﬁ'the upper lobe
of the lefr luny and finally louging in the lateral left fifth rib.”

Death was the result of "haemorrhage secondary co the passage of

3

the bullet to the left lung.®
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The applicant in an unsworn statement said that at the
time of the incident he was a security guard employed. Lo Rose
Hall security. BHe was patrcliing Lilliput that morning with
Mr. James Wright when he saw a car parked off the road. They ..
drove and passed this car and he saw two men on the bonnel also
a gun. They left Lae scene, called the police and returned to
the scene. The men were put to lie on the ground aznd the car
and surrounding kushes were searched. He went on "while
guarding the men, one of them sprang up and grabbed on my -hand
with the gun. .He tried to pull it away from m¢ and tue gun
went off." tie denied taking chains and earing from this man and
he denied kicking Lim. He claimed the shot was fired accidentally.

- 'His statement was supported by the evidence of
James Wright who 4id not see when the shot was fired. He-said
he heard the applicant exclaim:

1

is whey you a do boy?" Then the
cxplosion of the gun and he looked
and saw one cf the four men was in
2 half standing position, holding
on to the gun that was in
Mr. Sterling’s hand.”

it the close of the prosecution’s case Mr. Robinson of
the defence team made a submission that there was no case for
the applicant to answer in that the prosecution huac failed to
establish that the body oun whom Dr. Parker performed the post
mortem cxamination on 24th August, 15%87 was that of the man

Bertram Kelly shot by the applicant at Lalliput on the lith

bugust, 1%¢7. He relied on the judgment of this court in the

case of R. v. Florence Bish &.C.C.ix. 1312/77 (unreported)
delivered 28th February, 1$76. The learned trial judge ruled
there was a case for the applicant to answver.

[

Before us Kr. Phipps urged one yround of appeal vizs
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“That the Learncd Trizl Judge wrongly

- overruled a submission of no case made
at Lthe end of the Crown's case on
belislf of the applicant. E

It is submitted there was no evidence
to establish that the tertram Kelly
‘allegedly shot by the spplicant was
the same bertram Kelly who had died
and on whom & post morten examination
had been pecformed by Dr. Parker.'

‘He supmitted that the police officer who identified the

boGy to 5gt. Minte was not colled as a witness, neither eye-

witness was culled at the post mortem examination and the issue

of his death wag not left to the jury. The case cf

Florence Bish (supra) on whichk he relied was decided in this

cCourt Oﬁ“the 28¢h February, 1977. The facts aﬁe these: ©On 3lst
Octobef:'1976 at about 12.30 p.m. two men Stanford Scott and
Dermonih Gayle witnessed an incident at the intersection of
Princess Streec and Barry Street in which thehéccused stabbed a
man in his left breast. The wounded man was removad fromﬂthe
scene. WNeither witness knew the injured man. At the trial of
the accﬁﬁed for murder the Crown led no evidence linking the man
stabbed at Bafrf‘%nd Princess Gtreet with the body on which a
POSt mortem exauination was performed. The appexl against
conviﬁ;ion for nurcer was allowed.

Miss Harwison submitted that Bish's case (éupra}‘héd‘
no applicacicn to this case. The witnesses for the prosecution”

dié not kpow the victim in Bish's case. Here the victim was

xnown by and was related to one of:the prosecution witnesses.
Det. Sgt. Minto, she saié, provided the link. 'Hé went to the
séene then to the Funeral Hoﬁe where he saw the body of the
deceased and he was presgent st tie post mortenm examination when
the body was identzfied.

on the Crown's case, which was supporied by the statement

of the zpplicant and the evidence of his witness Wright, four men
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were accosted st the scene of ithe incideni; Wathan Meredith,
Richard Meredith, Paul Kelly and Bertram Kelly. Bertram Kelly
was shot and taken from the scene. The three remaining men
were taken to the Coral Gardeas Police Station, there 3gt. Minto
saw them and in his evidence hé gaﬁe their names;‘ The incident
occurred about 3.00 a.m. and about 18.60 z.m. Sgt. Mintc viewed
the corpse of 2 man at the Fupneral Home and on the 20th August,
8gt. Minto wazs pregent at a pest mortem examination where he
said he saw Richard Meredith identify the body to Dr. Parxer.

The evidence of Sgt. Minto as to the identification of
the body is clearly hearsay and in this respect his evidence did
not provide the link bétween the Bertiram Kelly who was shot on
the beach and the cozpse which the doctor performed the post
mortem examination. In this respect Mr. Phipps was right in
his submission, but tha: is not the issue. The issue was did
Bertram Relly who was shot by the applicant die as a result of
the injury inflicted on:.him?

Nathan Meredith in the opening sentences of his evidence
said he knew Bertram Keliy now deceased and that Bertram Kelly
died on ilth August, 1987 (see page 3 of the transcript). He
then went on to testify to the events lexzding up to Bertram Kelly
being shot Ly the applican: and taken from the scene in the |
trunk of a motér c;r.

vt page-ﬁs of the transcript Faul Kelly said that the men
returned "after they killed my cousin" and began seaxching in
the bushes for a gun. At this stage he was one of the three
remaining men lying on the ground. He had earlier recounted how
Bertram Kelly was shot‘éﬁd taken awaf.

The evidence placed before the jury was that Bertram Kelfy
was shot near the base of his neck by the applicant in the early
morning cf the lith ahugust, 1987 at Lilliput in Stl James. His
body was feﬁeved ftam‘the scene in the trunk of 2 car. &bout 10.00 a.-

Sgt. Minto in ipvestigating the report of the shooting visited the Fur
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Home and saw a corpse with_wbat appeared to be a bullet entry
wound at the base of the neck. Dr. Pzrker performed a post
mortem e:aminaﬁion on the said body with a bullet entry wound

at the base of the neck - anterial, this bedy was identified

oy one nichard Meredith. The Crown did not ad@uge evidence from
Richard Meredith to say that the Sertram Kelly;on whom the

doctor performed the post mortem examination_#gs the Bertram Kelly
who the applicant shot on 1lth sugust, 1987.“f$ow”thenfis the
evidence adduced by the prosecuition to be Viewéé?ii:””?

Where, as in this case, there is evidence that a man is
shot and injured and he dies thereafter in the same dgy, then .in
the absence of evidence to the contrary a jury may 1ﬁfér that he
died as a result of the gunshct injury he sustaihéd. The fact
that Bertram RKelly dicd as a result cf the gunshet injury
inflicted on him by the applicant could be and was proved by
inference from the circumstances.

In R. v. Onufrejczyk (1955} 1 All E.R. 247 no body was

recovered, there was no evidence of causation, the Court of
Criminal ippeal held:x
"In a criminal case the fect that the
murdered man was killed like any other
fact, can be proved by circurstantial .
evidence being evidence which leads
only o that one conclusion of fact,
4.

There has been in this case one Hathan Meredith one
Richard Merédith and oune Bertram Kelly,gn&,aiso one Paul Kelly.
The evidence of Nathan Meredith by itself is sufficient to found
the charge even if Q%éupported my médical evi&ence..{There was
placed before the ijury at the end of the p.osecution case
evidence of a prima facie case cf murde@ and the learned trial
judge was correct in ruling that there'ééé z case for the

applicant to answer.




#. Phipps further submitted that even if there was
evidence the ‘trial judge withdrew the issue of proof of death
fromlﬁhé'jufy in this passages:’

"Let me examine with you now the evidence
that the prosecution has led in proof of
"+he ingredients of this crime. The first
~ thing that you must be satisfied abouL
" so that you feel sure is that -
Mr. Bertram Kelly iz deaa. Hagam Foreman
and members of the jury, I don't think
you will have any difficulty in saying that
you are satisfied that Bertram Kelly is
dead. You will recall that Wathan Meredith,
the first witness called by the prosecution,
told you that he was present, heard this
‘expleosion, having seen the accused man with
- a gun which was polntea intoc the neck of
the deceased. He said he saw the deceased
fall back on the ground there; he said
certain words, then he did not hear him
ay anything more. &aftexr some tinme
Mr. Kelly was taken away in the trunk of a
car. The other witness Paul Kelly told
you & similar story. He told you that
- after the deceased had been shot, he heaxd
him bawl fcir his mother, after saying some
words, then he heard a2 gurgling sound, so©
he described it, theén nothing more, and
ne told you that the deceased was taken
‘away in the trunk of this car, Sgt. HMinto,
told ycu that about §.30 z.m. that
“morning, the 1lth of August, 1987, he got
a report and at about 10.50 a.,m. that same
morning he attended Percy’s Funeral Home
in Montego Bay; there he saw the body uf a
man with a gunshot wound to  the base of the
neck, that men was identified to him as
Bertram Kelly. He told you that on the
20th of hugust 1987 he went to the Cornwall
kegional Hospital morgue where he saw
Dr. Parker perform a post mortem
- exeminztion on the body of the same man
- that ne had seen at Percy's Funeral Home,
the body that had been identified to him
then as thé body of Bertram Kelly and that
bedy was identified to Dr. Parker as that
- of Bertran Kelly by Richard Meredith..
The doctor's evidence, Madam Foreman and
members of the jury, may assist you as to.
the cause of death. The doctor said that
‘having performed this post mortem E
examination,; having seen this entry wound,
‘having traced it; hav;ng ‘seen- that it ended-
on one of the ribs, I think she said, where
a bullet was foung having passed through the
lung, she formed the view that death was
caused by haemorrhage secondary to the.
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"passage of the bullet through the
left lung. The bullet punctured
the lung,; caused bleeding killing
the man.
Sc¢ Madam Foreman and members cof the
jury., I think you will have no
difficulty in saying that
Bertram Kelly is dead.”
The learxrned trial judge obviously had the principles of
zpufrejgzyks case in mind when he delivered this charge. He did
not withdraw the issue from the jury he merely expressed a view
as he was entitled to dc, and the jury could have accepted and
adopted it or rejected it as they saw fit.

We do not agree with the submissions of learned counsel
for the applicant, we find that the summing up of the learned
trial judge was fair, balanced and unimpeachable. The case of
Bish was of no assistance to the applicant and is distinguishable
from this case.

We are unable to find support for the submissions of the

applicant on the facts or in law and azccordingly leave to appeal

is refused.



