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FORTE, J.A.

The appellant was convicteda for the offence of murder
in the Home Circuit Court on the &6th April, 1989. The facts
upon which the prosecution relied were as follows :

On 2%th June, 1983 at about 7.U( p.m. Sergeant Bryan

/’\\ :

in the company of deceased Everton Williams, boarded a bus

at Twickenham Park, the location of the Police Training College

to which both were attached. When the bus reached Half-way-iree {
there was & quarrel between a passenger and the conductor about
"change" and on reaching Cross Roads, the conauctor came off
the bus, went to a street vendor and came back on the bus and
the argument cecased. & lady who was apparently in the company
of the man, who was later identified as the accused, also came
off the bus and she alsc returned. When the bus moved off
again the appellant continued to argue with the conductor and
also with the driver whom he accused of not stopping when he
requested him to do so. The deceased got up, went to the

front of the bus where the appellant was standing, with the

lady beside him. Sergeant Bryan testified that he then heard,



the deceaseu cvell the “parties” to "take it easy”. LHe did not
however return to Seigeant Dryan but took a seat at the front
of the bus. Wwhen the bus reached Torrington Bridge he heard
someone say "Lock up who? you think me fraid & police?" He

did not know who said so. When the bus reached sutton Street
Sergeanc wiyan got up, walked to the front of the bus, spoke to
the deceased and both got oiff the bus, leaving the accused on
the bus. vergeant Bryan began walking to another bus, with
Williams {dec'd) walking behind hin. He then heard somecne say
"Lock me up nuh! Lock me up nuh batty boy! You want to lock me
up?"  He looked and saw the appellant now outside the bus. It
was the appellant who had spoken these words. The deceased was
then about 20U feet behina Sergeant Bryan and about ¢ feet from
the appellant, withh his back to the appellant, but "he had
pivoted his "trunk area ..," Sergeant bryan then told che
deceased to "leave him and come". lie began toc walk away and
then he heard a ‘click' which sounded to him "as if a firing
pin fell on an empty chamber or fell on a round which failed

to go off.” When he turned around he saw the appellant with

& .38 snub-nosed révolver in his right hand and it was aimed

at the deceased who had his bag over his shoulder and nothing
in his hand. Uergeant Bryan then heard an explosion and saw

a flash from the revolver; then he heard a 2nd and a 3rd ghot.
Williams fell on the ground and called to him saying "lielp me
Dudley, help me nuh.”

Detective Ford arrived. He had heard ihe explosicns

and went in the diiecfion from where they had come. He saw
the appellant with a revolver. The appellant identified himself
anca handed over the gun. 1in his defence, the appellant gave an
unsworn statement which will be dealt with and referred to

later in this judgment.,
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Before us Mr. Chuck for the appellant was granted
permission, and argued four supplementary grounds of appezl.
The first which was & complaint in respect of the
learned trial judde's direction to the jury on the guestion
of the honest belief of an accused in determining whether he
was acting in self-~defence wag, during the course of his
submissions, conceded by Mr. Chuck tc be 0of no merit and he
souon guite rightly, in the view of the Court, abandoned it.
He relied, however, very strongly on the other three
grounds with which we now deal.
L. That the learned trial judge fail to
direct the jury adequately on the
issues of self-defence and accident
anG to properly relate the facts of
the case to the issucs.
in support of this ground, he relied on the e¢vidence which
stated per the proscecution witness Sergeant Bryan, that the
appellant wes moving backwards, when firing the shots, at a time
when the appellant was moving towards him. e contended that
the learned trial judge did niot, in his summing up, when
deuling with the issue of self defence allude to that evidence.
it is the view of the Court, however, that the
circumstances described did not allow for any interprctation
of the evidence, which arose on the prosecution casg that the
appellant was in the process of retieating from an atctack when
he fired the shots. Indeed the defence never maintained at the
trial that the appellant retreated from an attack being made
upon him by the deceased. The contention of the defence did
not itself admit for an interpretation that he deliberately fired
at the deceascd while being attacked. He instead, contended
that the appellant attacked him by punching him in his face and
nolding on to his firearm in what he alleged was an attempt to

take it away. In those circumstances, the evidence of the uppellant
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moving backwards, while sheoting is not evidence which in the
view cf the Court formed part of an act of self-defence and
the learned trial judge was correct in not Gealing with it

in that regarda.

Mr. Chuck further advanced that the learned trial
judge did not assisc the jury by relating the directicons he
had given on self-~defence o the twe contended views - that
of the prosecution and that cf tlie defence,

With this submiss.ion we cannct agree. The learned
trial judge did in fact give adeguate and correct directions
on the law of self-defence and then towards the end of his
summation, after analysing the account of the appellant, directed
the jury in clear terms how to approach the evidence in relaticn
to self-defence. He stated:s

“if you accept that there was this thing
about defending self or the circumstances
arose which demanded the man hionestly to
believe he was in danger and he acted in
self-daefence, that is a complete acquittal
alsoc,

We therefore came to the conclusion that there was

no merit in this ground cf appeal.

2. The verdict 18 unrcasonable and cannot
be supported having regard to the evidence.”

The main thrust of the argument on this ground of
appeal, was founded on the evidence of Inspector Grant who
testified as to a statement which the deceased is alleged to
have made to him before he died, i.e¢. that he (the deceased)
had held unto the gunman.

The evidence was solicited from Inspector Grant during
cross-examination by counsel for the defence and without any
objection from ccunsel for the Crown. This evidence offended
the hear-say rule, and not coming within any <f the exceptions

should have been excluded firom the evidence.
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in those circumstances, this Court would find great
difficulty in applying that bit of evidence when assessing the
weight of the evidence againsc the appellant. In any event,
ithe prcsecution's case and that of the defence were at great
variance with each octher. If the jury believed, &as the verdict
indicates they did, the account given by the prosecuticn, then
subject te the considerstions in respect wf the withdrawal of
the issue of provocation which will be dealt with later in
this judgment there was cmple cvidence upcon which the verdict
could have been recturned. Consequencly we could find no reason,
or basis for concluding that the verdict was unreasoconable.
3. The learned trial judge was wrong
in lew in failing tc leave the issue
of provocation tc the jury since
that defence arose naturally on the
evidence adduced at the trial,
it cannot be challenged that the learned trial judge
did in fact withdraw the issue of provocation from the
consideration of the jury.
ile didso in the following words at page 1U04:
"Mr. Poremzn and members of the jury,
in this case, I am noct, let me
repcecat, I am not giving you any direc-
ticn on provocaticn. Provocation in
law are (sic) three things.
Provecative acts, loss of self-control
and retaliation proportionate te the
provocative act. in this case ¥ am
I am taking it away from you. The
only evidence that you have heard of
provocation here is a provocative act
of hitting in the head. (sic) That
cane from the statement of the Doctor.
I am not giving you any further
direction as to provacation.”
The evidence for the prosecution disclcesed that while
the bus was on its journey into Kingston, the deceased on
hearing a guarrel at the front of the bus, weni there ana

thougr no one tescified to hearing him speak on that occasion,

apparently did say scmething to arcuse the anger c¢f the
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appellant who was heard to say "Lock up whe?  You think me fraid

a policei!™ 1t is however, mainly in the appellant's case that

the issue of prouvocation arose.
The appellant’s account as related in his unsworn
statement from the dock was as followss

coessso The bus drove down East
Street, came to a stop at the
intersecticn of East Street and
Sutton Sireet. We all got off

the bus. I noutlce the gentle-

man was carrying a large
travelling bag over his shoulder,
which he handed tc ancther man,
and sald to the man, 'hold the

bus niek me deal with the bwoy

and come. '

Same time he punched me at the
sice of ny face. 1 stuggered.

My common-law wife held on tc my
hand, and she was bcing kicked to
the grecund. I reached tou my
waist, hcld on to my firearm.

The man grabbed on to my hand
with the firearm. I said to him,
"police', and he started fighting
me to take away the firearm, during
which three shots went off.

To my belief he was trying to take
away the Governinent's gun from nme
and I was trying to protect it. I
did not know this man. I did not
know the policeman. And I am
innccent of this charge.”

in D.P.P. v. Camplin (1978) 2 All E.R. 108 Lord Diplocx

in making reference to section 3 of the [English] Homicide Act
of 1957 which is similar in terms to secticn o of the Offences

against the Person Act stated that that section

Y eses.. makes it clear that if there
was any evidence that the accused
at the time of the act which caused
death in fact loss his self-controel
in consequence of some provocation
hewever slight it mignt appear to
the judge, he was bound to leave to
the jury the qUEestiONn coeccsccecos
whether a reasonable man might have
reacted to that provocation as the
accused aia.”
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In our vicew, the issue of provocation cught to have
been left for the consideration of the jury.

There was ample evidence of provocative acts -— not
the least of which were the punching of the appellant, and
kicking his common-law wife causing her to fall .... and this
obviously resulting from an argument in which both men had
previocusly been engaged. There was, also, in our view adequate
gvidence upon which that jury if they rejected his defence of
self-defence could have inferred that the appellant had loss
of seclf-contrel when he fired the shots at the deceased. In
these civcumstances, we concluded that the learned trial judge
fell intuy error when he withdrew the issue of provucation from
the consideration of the jury. We cannocv say that the jury
properly directed would not have found that the appellant was
provoked at the time. Conscquently we granted leave to appeal,
treated the hearing as the hearing of the appeal, and allowed
the appeal. The convicuion for murder was quashed and a
verdict of manslaughter substituted therefor. The sentence of
death was set aside and the appellant sentenced to 12 years

inmpriscnment at naxd labour.
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