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CAREY, J.A.

On <Zlst July, we treated this cpplication for leave o
appeal conviction and sentence, 3s the appeal which we thereupon
allowed, guashing the conviction and setting z2sgide the sentence.

at the same time, we directed that a judgment and verdici of acguittal

be cntered and intimated that we would furnish our rezsons at & larer
date. These are they.
On 10th April, 13%9%2 the appellant was convicted in the

St. James Circuilt Court on counts charging rapc and robbery wiih

Agyravation on a young woman wno we will hercafrer refer to as MS.

d¢ was sentencaed to concurrent terms of 4 ys2ars .mprisonmeat at hard
labour. Having regaré tc the conclusion &t which we have arrived,

the facts need only be stated is outline. Cn #nd February, 1991, HS
took & tax: at Flankers in St. James intending to go ©o Mt salem.

The taxi also picked ué a man whom M3 later idencified as this
appellant. At a stop along the road, that man pulled her from the car,
flung her over a gully, threatvsned to kill nar with an object he
gémoved from his waist and tore off her clothes. Wot only was he
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intimate with hexr. he rolkbed her of lery and cash. The conditions
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jhere thoss crimes ocourred was in

i

for identification were poor.

-

bushes and the light was that of the mcon. $She noticed that her



assailant had 2 mols. 7Two wegks e purported to recognize this
appelliant as her abductor and ravisher. She pointed him out to the police.
The appelliant cenigca the charge and called a police officer
to suppcrt his alibi that ne was in Bethel Town where he resideos and
that both men «njoysed a beer tog@thaer &t the material cine,
Evidence ¢f good character was given Dy a police inspacior and then
the i1nvescigating cofficer Constable polton Francis was recalled to
give evidence on behalf of the defence. He tostified that in the
course of his investigatieon in another rape incident, he arrested a
man whe pbore a marked ro emblaﬁcc te the appellani.

taken as quoting his evidence. We raly on the judge‘s dircciions

to the jury in this regard. The jury, as we have indicateda, returned
a verdict of guilgy.

A comment which we think cén pe justifiably made is this.,

If the arresting officer had given in nis evigencs in chief the same

evigence which cast doubt on the idgentification of the appellant, we

would be more than surpzised if tho trial judge did not withdraw the

case from the Jjury. We are guite unable 0 appreciatc what differenc

1]

it made when the same evidence, entitled Lo the same welght, was

adduced on behalf cf the defence. 7The trial judge gava the feilowing

L,U

Girections in this rogavd at p. 13

*... What Francis is saying is *hat

1t is likely that a mistake was
mads bacause ther2 is a man £xisting
at tha time thcn b ears a close

ressmblance to tn‘P ECCcuscd man.,  You
s, must bear that mind when you como
to consider the svidengo,®
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We cannot think that blzad statoment met sgricusnass of the matter.

That evidence vaiszd thoe gravest doubi about the guality of the

dentificaticn and whethzr the burden of proof which rested on the

[

prosccurion had boen satisfied. The judge ought, in justice, Lo have
withdrawn the case from the jury and directed a verdict of not guilty.
The coccasion called for boldness. HMistaken identity :is a notoricus

cause of miscarriages of justice. The victim may have becen convincing

but the police evidencs wholly neutraiized hor evidence.
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Defencs counsel could not fail to appreciate but that his client was
innocent of the charges. In these circumstances one would have
eXpected them to seek an audlience with the judge in chambers to
apprise him of the truc situation and we would expect the judge to
act effectively to prevent a miscarriage of justice. Prosecuting
counsel could have asked for an adjournmeat to obtain guidance and
assistance from the Director of Public Prosecutions. Defence counsel
could have moved in arrxest of judgment: see Archbold Criminal Pleading
and Practice 37th-edition paragraph 61l where the learned author
states:

*... But any want of sufficient

certainty in the indictment, as the

statement of time or place (whers

material), of the person:against whom

the offence was committed, or of thne

facts and circumstances constituting

the offence, or otherwise, which has

not been amended during the trial,

and is not aided by the verdict, will

be a ground for arresting the
. g ) Lng
Judgment.” ... (emphasis suppliedj

If he was unaware of this procedure, he could have requested the judge.
to defer sentence to enable him to take advice. But if anything was
done, wg¢ have not been apprised of it. The trial continued as if
nothing out of the normal had occurred.. Defance éounsel who knew that
his client was innocent, made z pleoa in mitigation. The lesarned trial
judge proceeded to sentencs the appellant. Lefore he imposed sentence
nowever, he expressed himself thus:

¥  Cecil Nugent, the Jury have found
you guilty of two of thz most serious
of criminal offences, which is rape
and rovbery. While there appears to
be some dcubt about your guilt, I am
constrained to respsct the vercict

of the Jury. Now, your apparently
good character has been dramatized

in this Court by various witnesses

and I note the evidence of Inspector
Roache that you are a3 very good church
man and you are of vary good character.
But you see I have a duty io procect
the women in society and to punish and
deter criminals, and so I have no
recourse but to give you & custodial
sentence, but however, I have to bear
1n minéd all the mitigating factors
advanced by your Counssl. Indesd, he
has defendad you very compstently.
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"Nevertheless, the santence of

the Court is that you go to

prison for four (4) years and that

is on each Count teo run concurrently.

That is all I can do for you. Take

him down.”
The judge who was unaware of the facts which were being: closely
guardad by both counsel for the prosecution and the defence, was
nevertheless plainly uneasy with the conviction. He regarded the
investigating officer's cvidence as "casting doubt on the appellant's
guilt® and said as much, This was a prefound tragedy. The true
facts did far morc than cast doubt: they showed that the appellant
was encirely imnocent of the charge. Having regard to the trial judge's
doubt, we think that he would have been well advised at least to
defer sentence. He also has the power to arrest judgment on his own.
motion. See Archbold Criminal Pleading Evidence and Practice
37th edition paragraph 11:

“... Even if the prisoner himself

omits to make any motion in arrest of

judgment, the court, if on a review

cf the case it be satisfied that the

prisoner has not beesn found guilty

of any offence in law, will of itself

arrest the Judgment. R. v. Waddington,
1l Bast 143, lde.%...

If he were unaware of his powers or in doubt about the situation in

g$his regard, he was at liberty to defer scntence and take advics or
Y

o 3

go some reseaxch of his own. Seeing that he did not consider this

pewer, he might have been minded, cven afier imposing sentence,; to
certify a point of law for the consideration of the Court of Lppeal.
See section 55 of the Criminal Justice {(Administration) Act which
ordains as follows:

*55. When any person shall have bee
convicted of any treason, felcny, or
misdemeanocur befcre any Circuit or
Resident Magistrate's Court, the
Judge or Residoent HMagistrate befors
whom the case shall have been tried,
may, in his discretion reserve any
guesticons of law whicnh shail have
arisen on the trial for the considera-~
tion of the Court of Appeal, and
theregupon shall have authority to
respite execution of the Jdudgment on
such coaviction, or poestpong the
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"dudgment until such guestions

shall have been considered and
gecided as he may think fit; and in
eithoer case the Judge or Resident
Magistrate in his discretion, shall
commit the person convicted to prison,
or shall take a recognizance of bail,
with one or more sufficient sureties,
and in such sum as the Judge or
Assident Magistrate shall think fit,
conditioned that the person

gonvicted shall appear at such time
or times as the Judge or Resident
Magistrate shall direct, and receive
judgment, or render himself in
execution, as the case may we.”

A8 is clear, the trial judge could then have granted bail.

We have found this a most distressing case which we have
pexhaps dealt with at too much length. But we make no apologies,
We feel justified in this approach 80 as to ensure, so far as we
possibly can, that nothing as such occurred ever takes place again.
A miscarriage of justice or at least the real possibility of a
miscarriage was discovered before it eventuated. Regrettably, the
counsel invelved in the case, one, as a minister of justice, the
other revained to defend a client, by their insction, allowed it to
materialize.

We note that events elsewhere have revealed miscarriages
brought about by evidenge fabricgated or altercd by police cfficers
to ensure convictiocons. There is presently an inguiry in train into
the criminal justice system in England bocause of miscarriages of
Justice in their system. But what 1s revealed in the instant case
is not due, in our view, to a fault in the system iiself but rather,
to human frailty. We have all to be reminded, sadly, -

Parrare est humanum.®



