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On The 14+h November, 1988 we granTed Ieave To appeaf againsf

convncflon and Treafed The appltcaflon as The hearlng of The appeal wé_d”~
'f,altowod The appeal quashed The conv:cfion,sef assde The senfence and in ?he S

':f_}inferes* of Justhe ordered a new frtal. We promlsed fhen +o puT our

reasons in wrtT;ng. ThlS we' now- do. :f .f:--”='

The appelianf was ccnvucfed of The offence of murder xn The Home :*'::

..ﬂ'f Circu:f Cour* -on: +he 9+h of November, 1987 before McKain J., snfT;ng waTh a :

Before us Two grounds of appeal were argued both of whsch are _i f

o :se+ ouf hereunder.




My The- Iearned Tr:a! Judge mlsd!recfed
Cooooei dhel jupy astto thelir func?!ons in: R AR
S the trialofa crimanai case, by ?ell-‘r- '
3“fting Them. o LR B

'L_;'you are iadzes and gentiemen of
Lo our socnefy and.the only thing.
iyou canidols to try and get rsd
ot crlmlnal and criminality. as .
. best we.can.  The only thing we :
- can.do is when any: case comes: up, .
: ryou decide whether that person o 0
- .Is good enough fo stay in The  ;] o
- society or wheTher he IS To be
removed o -w-~r-

-”Z(Ii)“The iearned Triaf Judge wrongiy
x-g'adm1++ed 1h; ev1dence the: foiiow:rg
- statement of the prisoner 'Officer
S when b Tell you-how " iT: go, yoik
otéllme if you wouldn't do the -
1 same Th;ng, without: permi?ffng
- the jury-to hear the subsequeﬂ+ .
“.explanation given: by the prisoner - .
- inhis narraflve orai and;or 'n
) -_'.-‘wri'f‘”'}g " . R S .

-f'_Hav:ng regard +o The}deonsren of The Ceurf fo.erder r‘ew Trlai3 aﬂd becau
:-|+ |s unnecessary for The purposes of These reasons,.fhe fec4e Ecaaaﬁn +o

.5f'conv1cfion of *he appellanT wtll nof be se+ ou# herein.~~:"' |

5 The duflee of ?he Jury sworn Tc Try a, person ac euscd of o cramo.'n_."

L:is no? be*fer sTaTed Than ;n The words of The oafh each JUTOF fakes before ff“”m

' embarklng on, The Triai These words are,-_':

f “l swear. by Atmtgh+y God Tha+ 3 wai!
.'_.weli and. truly. Try: the several - 1ssues
= - joined between our: Sovertgn Lady The
- Queen and the prisoner at the bar and

R | true verdict. give according ?o The
"_eVIdence.“.Ig ISR : o

' Q_eThe Jury s f:ndxng musf never be 1nf¥uenced by any exfraneous maTTers, and

-musf aiways be The resuif of an’ amparfial assessmen? of The evidence presen%cd

fﬁ,in Courf, u5|ng The cardlnal ruie of The cr:minai iaw I.e. fhaf every ra. jeifef-

- f-presumed To be innocenT un?t! proven QUIITy.' From T:me tmmemorlai Judges

'fﬁ.have aiways had The du?y of charg;ng Jurors as ?o The u?mosf ImUGrTaﬂCG Of

ef_appiy;ng +hose prlnciples in arr1V|ng aT Thelr verdlcf ET nas nevar been,'

7 -.and we dare say, wnII never be The func?ion of 2. Jury To de?ermine guiiT or- -

-._V_The basas ?ha+ +hey have a respOPSIDiliTy ?o gef Fld of crsmlnals and- 'j

-__crimlnallfy‘ as besf They can. :-'




3.

In cur view, The direcfions complained of in this ground of
appeal, are not on@y:in;orrecf;.bht amounf;féja_grgge miscarriage of justice.
We are aware fhaf }Ae learﬁed frial judge dié*diréc? the jury cofrec?ly as -
t+o the burden and sfandard-of7pr00f and dld cauTIon them nct to take info
account, matters They may have heard ouTs&de of The evidence in court, but
after careful and anXIous con5|deraTeon we: are unabie to say that the jury
in determining guiit were: no+ |nfluenced by The tearned Trlal Judge
direction, as it placed upon them a funcftonswhtch was not thelrs, and could
have been interpreted by_?hem as placing a dufy on them to convict the
appel fant for the pgrposé of dEschargingaThé+-funcTion;f On Fhis ground
therefore, we were ofrfhe opsn:on ThaT fhe appeai :hould be allowed, and ln
the interests of justice,- ordered a new +r|al

Consequénffy, no?hang need: be: satd in relation To the complaint
made in ground 2, except to say that the C|rcums+ances of this case differ
from those of the cases cited to us and coald be distinguished, = As’
+he'argumen+3'were-nof developed in any detail, and-having regard to our -
decision on ground 1 of the appeal, we will not embark on any analysis of
such an important area of'law, which has been considered in the cases of
Re Ve SharE (1988) 1 °All E.R. 65 (a decision cf the House of Lords) on the -

cna hand and Leung ‘Kam=Kwok v, R, (1984) 81 Cr. App. Report 83 ( a dec15|on

of the Privy Council} on'fhé other handﬂand which appear fo be at variance
with each other, Of: equal lmporfance is fhe dec;snon of this Court in

R. v. Colin JohnSOn S.C.C.A. 89/85 dafed 19+h June, 1987 (unreporTed) which

declares +he_op;nionuqf this Cour+ as to the proper Treafmenf of mixed

statements i.e., sTaTemenTs;conTaining-admissions as weliﬁaslexculpafory

statements where an acgused adopts no part of the statement.
ln_chclusion,:we;express_fhe_hqpe fhaT the new fria! will Take.

place as soon as possible.




