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ROWE, P.:

At a trial lasting from January 29 to MMay 30, 1979,

<;  and covering meny thousand pages of tramscrint, the five
appellants herein were convicted of murder in the Home P ' M
/ ;

Circuit Court befove Ross, J. =2nd a jury. Champagnie,

Chisholm and Palmer were cach sentenced to suffer death
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2.
in the manner authorised by law, while Yelsh and Green
were ordered to be detained during Her Majesty's pleasure,
as it appeared to the Court that they were both under the
age of 18 years on the date of the murder for which they
were comvicted, The 2ppecals came on for hkoaving in

May and June of 1881,

b

and 2t the end of the hearing we
treated the arwlications for leave to zyvenl as the hearing
of the apuweals, and in the cases of Champaspie, Chisholm,
Welsh and Palmer, we dismissad the appecis, whereas in the
case of Green wo allowed the avnceal, cuashed the convictiown,
set aside the verdict and entered a verdict of acquittal,

We then oromised te put our reasons in writing. Duz, how-
evaer, to the most unpardonable oversight, the records pot
filed away and the reasons for judgnenit wers nover prepared.
e cannot after this lanse of time rely\upon our memory of

any impression formed during the hearive o7 the appeals zant

we will therefore confine our rzasons te the nolilnts which

st

clearly annear frowm our notes made durine the hesaring.

There ore disgusting features concoscted with the

nurder of Cecil Meartin on July 9, 1977, nct paralleled in

our experiencas. Martin and his common-law wife

Hyalyn Phipps hed retirvred to bed in their <wo-room apartmon

2t 35 Rosalie Avenve in St. Andrew on the nizht of July &.
1977, at about 9 =.m, Miss Phipps was aroused at 3 a.m.
to sz2e¢ human hands from outside attemniine to move closcd
glass louvre windows into a horizontal oosition, that is to
says to open then, She awakened Cecil Martin who called
out erquiring who were those disturbing his window and he
received the roniy:
“Police, we have come o raid you

seswecsees aANd we going o shot
you too.”




Immediately Phinps heard the report of

a
b

and she saw Martin f2il from the bed on

Maritin had becn s3hoi just benecath the

dnmer =dgc

irearm explosion
to the floor.

of tha

i

left collar bone, the bullet passing through the chest wall

through the upper lobe of the left lung,

of the large artery emerging from the
of the chest wall where it exited.

chest was filisd with fluid blood and
shock and naemorrhage associated with

Miss Phipwns hid herself under

rr

te the house was kicked onen and five m=s

BElectyic lights wers switched on, Miss

discovered and ordered from her hiding

caxt through the bacu
The left side of his

his deatlh was due to

s run shot wound,

her wed. The door

aoentered the houss.

nlace, A demand

for womney was mads upon her and she pointad to the trunk of

the bed from which one of the men stols

ATV, set was removed and then two of -

two narcels of money

he men took

Miss Phipps ouviside and raped her. Q(uite ropulsive conduct

one might think, but that is just what Iliss Phipps said

occurred at her house that night.

Police investigations led to t:

e

recovery of the

-

stolen T.V. by Detcctive Corporal Thompsonr from one

Leroy Thomas at vpremises 12 St. Paul's Avenue on July 10,

days after the muriler. Leroy Thomas we
Bay Police Station and in the nresence

Champagnie, Chisholm zand Welsh, Thomas

bow he came into wossession of the T.V
tion according to the vonlice was to th

A dem three man ya come

-
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g

is

)
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taken to the Hunts
i the anpellants

ay@ an account of

set. This explana- -

effoct.,

mi room the

other morning and ask me £i »ut up

% .

the T.V."

Whersupon Champapniz is said to have resvonced:

e

A Fowliz kill the man, o

o me sah.”

tna ascending poroi:




Now, Det. CorporallThompson said that thce srmellant
Chisholm was otherwise called “"Fowlie,' that Champagnie
was otherwise called "Steve” and that Welsh was other-
wise called "Recardo’, and consequently this reference
tc "Fowlic" was understood by the Corporal to be a
reference to the apvellant Chisholm. We must say at
once that the learnsd trial judge correctly directed the
jury that this accusaticn by Champagnic was nct evidence
that could ever be tzken into consideration against the
apnellant Chisholm. Its only worth and value in the
case was that if the Detective Cornoral was helieved on
this point, the statement by Champagnic was capable ¢f
showing that Champagnie was present at the murder scene
in respect of the charge.

m

Officer Thompson said that after Thomas and

Champagnie had spoken he cautioned the threc appellants
Champagnie, Chisholm znd Welsh and each said he wanted
to give a statement.

The prosecution's case rested on thesc plinths.
Miss Phipps identifizd the appellants Champognic, Welsh,

Chisholm and Pzlmer at separate identification parades.

As against Chamvagnice there was in addition the initial

statement on July 19 in the presence of the mzn
Leroy Thomas and after arrest and cautiomn:

M1 never kill no one.”

As against Chisholm, there was a cauticn statement and hisg

respense after arrest and caution:
“ifa never want fe do him nothing."
Welsh is alleged to have seid after arrest and caution:

"1 never have no gun.®
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Palmer is alleged to have said in similar circumstances:
“"A company mi ah follow",
and he gave a caution statement. Green was not identified
on the parade by Miss Phipps. After czution he is
alleged to have said:
“Mi never kill no one’,
and he too is alleged to have given a voluntary statement
after caution. This statement of the Crown’s case shows
that although it was alleged that Champagnie and Welsh had
voluntered to give statements, those statements were never
admitted in evidence.

Each aprellant put forward the defence cf alibi
contending that on the night of the murder they were not at
Martin's premises on Rosalie Avenue, and denied the state-
ments attributed to them by the police. YWelsh gave evidence
on oath. He said that on July 9, 1971, he was in St.Ann
at the home¢ of his mother, and she corroborated him on this
point adding that they sle?t in the same bed. He told of
his arrest by the police and described how thc police showed
his face to Miss Phipps while he was in the ce¢lls on the
day when the parade was to be held, He said further that
when the parade was drawn up 2 policeman left the room and
therefore had opportunity to communicatc to the waiting
witnesses not conly what he was wearing but his position in
the line. He testified that additional assistance was
given to Miss Phipps to identify him in that police officer
Francis sat almost directly oppesite to him as he had moved
from his earlier position in the line and when Miss Phipps
was walking the line, officer Francis stamncd his foot
thereby attracting Miss Phipps' attention and that even thern

the most that she 4id was to point in his gencral direction.

|
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The person aétuélly identified, said he, was the man in Mo.: |
position whereas he was standing at position No. 4.

An attorney-at-law, irs. M. Macaulay was on the
varade watching its conduct on behalf of the appellant Wels:

and she actually gave evidence at the trial. Her evidence

did not support Welsh in this level of perfidious irregularity

on the part of the police and Miss Phipps. Welsh gave evideﬂ
favourable to the other appellants as corroborating their
allegations that the police used extreme force to cxtract
statements from them. The prosecution‘gladly received
evidence ifrom Welsh that he knew the appellant Palmer very
well for a long period of time.

Champagnie gave evidence on oath. He said he was

at his mother's home on the night of the murder and took no

part in those events. His identification by Miss Phiuvps, he

said, was contrived by the volice in that office. boore toz-

him to the C.I.D. office on the morning of the parade, broucht|

him into the presence of Miss Phipps, asked him to show his

teeth and drew Miss Phipps® attention to the condition of kis
tecth. Then on the parade Miss Phipps asked all the men to
speak, later she asked thea all to show their teetbh and only

after he had so done, was he identified, Mr. Moorec and

Miss Phipps denied the encounter with the appellant Champagnic|

in the C.I1I.D. office. On the parade, Champagnie was
represented by Mrs. Macaulay, attorney-at-law and she gave
evidence saying that as Miss Phipps was walking up towards
No. 1 on the last occasion she saw Sergeant Brown whe had his
left hoand by his side, hold that hand with his right hand
across his back, that Miss Phipps looked at Sergeant Brown
and pointed to Champagnie at No. 5. Mrs. Macaulay said she

inferred that there was something significant in the gestuic

[ 6]

o

and so she¢ made a complaint to Sergeant Thomas. 3Szt. #rown

could not recall holding his hands in this position znd

3

fr‘:e

|
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Miss Phipps said she did not notice any such gesture and was

not assisted thereby. Much as we would wish to credit our

police sub-officers with great subtlety in their investigatiorg

we think that the jury had every reason to pay no attention
whatever to the complaint contained in Mrs. Macaulay's
evidence on the ground that the suggested manoceuvre was too
clever by half. Two other witnesses called by Champagnie
in support of his defence testified in the one case of acis
of cruelty perpetrated by the police in respect of scveral
of the appellants and upon the man Leroy Thomas and in the
other case that Champagnie was at home on the night of the
murder. One witness was in custody awaiting trial on =
charge of murder and the other was the mother of Champagnie.
The appellant Palmer in his unsworn statement said
he was at his home on the night of July 8.  He was taken
intc custody on July 10 and detained at the Hunts Bay Police
Station. He described how some police officers threw hinm
across 2 tzble in the C.I.D. office and beat him with a
bottle 211 over his back. He fell to the floor and was
thumped in the abdomen and in his face; he was hit with a big
book in his chest and head. He protested that he was not
following any bad company. From there he was taken to an
office and shown some sheets of paper with writing which
he was told to sign, ‘otherwise him going to kill me r......".
Because he was "'coward and afraid" having regard to the

carlier beating he complied by signing his name. The

contents of the statement produced in evidence, he said, were

untruc and in fact were not ever assented to by him, In
referente to the identification parade, he said that it weas
after Miss Phipps had walked the line four times that she
asked for the men to open their shirts, and 1lift their
vests and when he complied scars in his chest which he had
received in an incident when he was robbed of his motor

cycle and injured,were expesed. Then it was that she




pointed him out. Miss Phipps had said that when one of the

men was in the act of raping her his shirt was open and she sow|

scars in his chest. At trial she maintained that she had

recognized Palmer by face which recognition she confirmed hy the

presence of the tell-tale scars.

Palmer complained about the fairness of the parade,
asserting that two volunteers who had previously been used
on a parade for Welsh were also used on his: parade and hc was
placed between these two men so as to P¢ casily identifiablc.
The weakness with this contention is that Pélmer was free to
select any place in the linc-up that he fancied.

The appellant Chisholm made an unsworn statement.
His alibi defence was that he was suffering‘from denfue
fever and for the week preceding July 10 he had not 1lzft
his home.‘ H¢ was on his bed on July 10 whén the police

arrived and took him off to the police station where he was

Y

put to join a2 number of other young men. Qn being asked

if he knew anything about the murder, he denied such

knowledge. That led to his being placed on the "cutting table”;

where he was beaten across his back, his buttocks and his
side. Oné policeman used a stone hammer to hit him across
his back.; Then he was put tc sit on the floor while the
police gave similar beatings to onc "Fat Dréad" and the

appellanﬁ%Champagnie. He was put back on tHe table and

beaten acfoss his back, on the sole of his feet and cn his
ankle. ‘Lastly someone used a pick-axe stﬂck to hit him
on his toce¢. Chisholm said that it was after all this
ill-treatment that he was asked to sign a paper on whkich
there wasiwriting and he did so in order to;avoid further

beating. He denied telling Det. Corporal Tﬁbmpson that

"me never want fe do him nothing”. He said too that the police |

allowed the prosecution witness Miss Phipps to view him prior

to the parade.
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The defence of the appellant Green consisted of Liis
unsworn siatement from the dock and his attack upen the case

for the piosecution. He gave o long account%of numercus acts
of assaulﬁ committed upon his person by the ﬁolice officers

at Hunts Bay, very much in line with the accbunt earlicy
recited of the appellant Chishola. He said%he signed a paver
wroduced By the police only zSter he had be: n ordered to

place his:”private” on a tablc and had been struck a blow
thereon., - He reminded the court that Miss phlpps not only

failed to '‘identify him on the paredz, but identified someone

clse, and the defence therefore submitted that the doclk
identification of Green by Miss Phipwns was uﬁreliable and
ought to bb rejected.
ldr. Ballantyne comn»lained on anpeél that the

learned trizl judge unfairly commented on th@ fact thet the
appellant Yelsh did not give any evidence oflhaving been
beaten by the police in order to make a statement and that
these comménts had the effect of encouraging thc jury to
find that {721sh was not a witness of truth. % The learned
trial Jvd*o had ruled the statemecnt allegedly taken fron
Welsh as inadmissible. However, defence couns el appearing
for Welslh made submissions to the jury that he police had

sed violehce to extract the statement from e e¢lsh. U2 to
that time there was no evidence before the jer as to any

1

statement mads by Welsh apart from what he 14 alleged to
have said &fter caution and therefore the trﬂal judge had =
duty to teﬁl the jury that Welsh had not said to them eithe
in examination-in-chief or cross-examination that he had

been beatepr by the police. His comments were apn051to

having regird to defence counsel's submissioﬂs and ther: is o

merit in the complaint.




A second ground of anpeal argued Ly Mr, #ollontyne
was to the effect that referen to the appbllant Welsh in
statements wade by other appelilanis ought to have been editod
so that the jury would not have become awareéof those
references. This is plainly an untenable prbposition becauss
it is always open to one co-accused to impli&ate anothiy whan
putting fdrward his defence or if not to impﬁicate coccainly

that

to show wuy it was that fco-accused acted in }he way he did
The duty which lay upon the trial judec was to give cloar ol
unzquivocal directions that what ong co-accu%ed said in

: \
relation to another person charged, unless i# is said from tho
witness box, cannot be evidence asainst that|co-accused and con
only be bqu”nce against the maker of the stétemeht aad th.
was no complaint that the learned trial judg% had not
discharged this duty. We found no merit 1n\tbe ground arsucd
on behalf 105 the appellant Velsh,

in relatiol to the appellant Palmer. In ouriview he rightly

conceded that the learned trial judge dealt with the matter of

identification so exhaustively and $o carefully that one
had the impression that he was treating visual identification

as if it were the only evidence against Palmer. The trial

judge's directions were full and fair and we found nc merit

in the ground of appeal vnut forward on behalf of Palmecr.
Several grounds of znpeel were argued in respect of
the appcllgnt Chisholm. It was submitted that having admittend
the statoment allegedly made by Chisholm as a voluntary statemo
the 1earne& trial judge gave dirvections to the jury which would
indicate that it was for the jury to determine whether the
statement Was free and voluntary 2nd on that basis to assign

welight andtin doing so’ the trial judge failed to give

sufficient attention to whether the statement amounted to an
1

‘Mr., Edwards did not detain us long in his subaissions

8%
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admission which was true and vreliable and couldibe acted upon.
i7iss Phipps had identified Chisholm at an

identification parade and the real nurpose of pﬁtting the
statement of Chisholm into evidence was to suppbrt Phipns?
testimory that Chisholm was present at her home‘in the company
of the persosn who shot the deceesed. If the presence of
Chisholm was not established then the structureg of the case
against him would surely fall., It was therefore righi for
the trial judsge to swend time insiructing the jury on hovr

to weigh the evidence contained in the caution statement.

He did this several times and the following extract from
|
B

pages 1816-17 of the record is but one example of thosc

directions:
|

"In considering the question wbether it is
the statement of the particular accused,
as reasonable and intelligent| men you will
take into acccunt the contents of the
statement, what is in it, the| things szid
in it as well as the evidence| about the
circumstances in which this statement

was taken, as given by the Pr
the Defence, because the Pros
will recall are suggesting to
this was a voluntary statemen
the accused. The Defence is
like that, we inow nothing at
statement, we were forced tc
being suggested ithat this is
the police concocted. So yo

osecution and
ecution, you
you that

t givern by
saying ‘nothing
all about the
sipgn’, It is

ade

ﬁomething srhich

exanine the

actual things that were said in it and ask
yourselves, does it sound like something
which the police concocted, and 1 suppose
you may think, it is a matter for you, if
i

they had some information and

quite a bit

of imagination, they could sit down and

concoct a story such as is se
of these statcouents; but doe
these statements sound like a
story? It is a matter for yo

If you are satisfied that the
made by the narticular accuse
cn to consider whether or not
satisfied that the statement

voluntary. If you find that
was made by accused, that the
inducement to wmalke it, there

some promise, some force used
have told you and as a conseq

out in zach
s anyone of
concocied
1.

statenents were
d, then you go
you are

was free and
‘the statene
re was Ssomne
wvas some threa
as the accuse
vence of that

nt

T,
d
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"they made the statements, thbn; of course,
you may think that ou could| not really
rely on the contents of those statemeuis
they carry very little weight. A man
under torturs, under beating, may well
say anythirgs at 211."

v

One of the grounds argued by Mr. Macaulay 01 bahalf

e 1

! !
\ ;
RS

0f Chisholm complained that the learned trial budgo in deciding
the question of admissibility of the applicant| Chisholnm?®

\
statement took into account an irrelevant matf¢r, i.e. the

omission of another applicant to give evidence|corroborsiing

Chisholn'’s evidence. He subritted that where #here is a trial
of gseveral acrused and each of them take an objection to a

!
statement it is the duty of the trial judge to?hear the evidence
(M> in relation to each objection and to rule on each one
successivaly. Ir such a case, he said, the judge cannot
determine the objection on any one of them on the basis of

evidence which he heard earlier on the voire dire of others of

the accused. This would seen to be a sensible and wovrkahle

proposition and one which would bhe followed in‘most cases. A
situation developed in the trial of these appeilants brought
about by the direct requests of counsel for tlé defence and in
the face of prave misgivings on e part of thé trial judge.
Mr. Macaulay, at p. 522 of the vecord advised the trial judge
that all counsel in the case had earlier agreed that in order
to save time all the volre dires should be done together and
that it scomed that counsel for the Crown was not then still

attracted to that method of procuodure. HMr, Daly following

on sought to mersuade the trial judge towards a joint voire

(”\ dire when he said at p. 523 of the record: |
"M'Lord, the application to have all ihe

voir dires taxen together is based not
simply on convenience as it obviously
would be convenisnt not to have the
jury coming in and out as it |is intended
by all five accused to hold voir dives
but it would also be the issue, well,
and issue affccting the justice of Lbc
matter in that there is a clear intoy-
rotatedness between all the voir diros,
as your lordship would have gathered
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|
|
"from the cross-examination of Mr. Thompson.
It would hava been impossible really for
each accused to have cross-examined with-
out in fact arifecting the others becausc
of the time factor at which the statements
are alleged to have. been made and because
they are all sc inter-related in time and
all having ta¥en place at the same vnlace
and it would, thereforec, be a matter of
convenience since the evidence of one
witness is likely to impinge land affect
the evidence of others in other voir dires.
That is the main source of the application
that it would be convenient to have just
one voir dire and have all the witnesses
dealt with rather than have fiive senarate
ones which not only make it difficult
for the representatives of each accused
to relate to it but also it would take
longer." |

And for the next seven pages of ithe record, %r. Macaulay .
Mr. St. Bermard and Mr. Daly, implored the judé@, with a variety
of reasons to rule on a joint voire dire. Iﬂ‘the end the
judge said he would not fetter the prosecution Ef crown counsel
wished to have separate voire dires. When in such circumstances
a joint voire dire is held, and the trial judge relies omn all
the evidence available to him and the inferences to be drawn
therefrom to arrive at his conclusions, it 1ies~not in the
mouth of defence counsel to say that he acted i?properly.
This ground of appeal fails. |

It was agreed too, that the evidence relating to
burglary and robbery with aggravation of the money and the T.V.
was inadmissible as these acts occurred after the shocting and
as such had no probative value and furthermore was highly
prejudicial as tending to show that the appe11a+ts had been
guilty of other offences. Suffice it to say tﬁat we are of
tHe view that the shooting, the burglary and th‘ fobbery
constituted a single activity and the evidence f‘the breaking
down of the door, the taking of the money etc. Was explanatory

of the purpose of the raid upon the premises. There was no

merit whatever in this ground of appeal.
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|
2oth Miss Bennett and Vr, Macaulaylmade submissions

. , - |
on behalf of the appellant Champasnie. M1ss}Bennett arreed

that the identification evidence of Phinps inirespect of

Champagnie was suspect and unreliable because\Phipps did not

|
in the description which she wave to the poli#e'ﬂake reference

to anyone having missing teeth and vet this w%s either wholiy
or partially the basis unon which the identification was nade.

She referrzd too, to the fact that the learned trial judes

. e cps . s . . o
omitted to give any specific divection to the |jury that the
\
description ziven to the nolice did not include "missing tooth',
|
Phipps said in evidence that she had recogniz%d Chamnagnis

before she askad for ths men to show their teeth.

|

Counsel for the Crows drew the Count's attention to

|
several nassages in the summine-un where the qual judge pave
full general directicns on visual identificati@n and in
‘ | .
enumerating the factors which a jury must bear in mind, the judge
|

|

referred to the factor of descrintion. We were not persuaded

that in the overall, the summing-ur in relatiob to the anwellant

\i

We treated the hearinz 0f the application for leave

Champagrie was unfair or inadequate.

to apmweal by Green as the hearing of the appeal and we z2llowed

the appeal dﬂ two main bases. The dock identification was
unsatisfactdry in that Phipps had failed to po%nt out Graen
on.thé idenﬂification parade and she gave no s%tisfactory
explanation for that failure. Gecendly, the i+consistencies
and discrepancies in the police evidence as tolthe tine ot
which, the place where and the circumstances under which the
statement frbm Green was taken were not resolved by the trial
judge. The évidence for the Crown was in disarray with some
police officérs denying that the avpellant Gre’n was in theo
room Where oiher police witnesses said he was when he ic

alleged to have given the statement. As this %tate“ent Was
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the sole evidence implicating the anpellant CGreen, and as
the circumstances under which it was given yepe SO Very

much in doubt, we were of the view that the trial judse

grred in hoﬂ&ing that a prima facie case had been made
out against Green. We need say nothing about the

strictures whkich Mr. Daly urged against the s#mming-u;

o

as in our viiew the case ought not to have gon# to the jury.
| |

-

i . ‘
As we said earlier, thesz are the #easons

which caused us to treat the hearing of the a%plications in
respect of Welsh, Palmer, Chisholinm and Champa#nie as the

|
hearing of the appeals which were in due cour%e diswmissed.

189




