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CAMPBELL, J.A.

The applicant wes found guiity of murder in the St. James
Circuit Court on April 20, 1988 before Orr, J. and a jury and senfenced
to death. On May 5, 1989 his appiication for leave to appeal was heard
and after hearing submissions on his beha!f by Mr. Daly we refused the
application and undertook to put our reason in writing. This we now do.

On +the avidence, the daceased who was 2 strong, healthy,
hardworking farmer aged about 79 years wes jast seen alive by his daughter
Mrs. Avis McGhie at about 2,00 p.m. on friday May 9, 1986. He was then on
a parochial road connecting Cariton District where he had a2 farm and 2
farm house and The district of Little Ease where he algo had a farm on
which he reared cattle. From the point where he was last seen alive fo
his farm at Little Ease was about 30 chains and his decomposing body was
found within this farm about half a chain from +he road. The body was
found on Tuesday May 13, 1986 "in a little ditch® as described by one

witness while another witness described it as va {ittle descent,” the depth




of which was demonstrated to the jury. Both Mrs. McGhie and the police
officer who visited the scene and gave evidence said the deceased was
lying on his back on the earth in an ares characterised as bushand grass.
The deceased's.wife said in her evidence that the deceased's face wes
"scorched up® and that she saw a long circle around his neck which [ooked
like & cut with blood dried up around it. The deceased's daughter
Mrs. McGhie sazid that the bedy had burns over the face and chest and the
throat appeared as if it was cut. The deposition of the pathologist who
performed the post mortem at the scene on Wednesday May 14, 1986 so far as
is relevan+ reads as follows:

"0n examination, | found a very large fracture

+o the skuli. The bone, it was bare of skin

and flesh. |t was a large irregular fracture

of the dome of the skuli. The pieces had failen

away from the rest of the skull. The head was

separated from the rest of the body when | first

saw it. In my opinion the skull fracture was

the cause of death. |t is my opinion that a

mere fall would not have fractured the skull in

the way | saw it.7”

The pathologist was not cross-examined on her deposition at
the preliminary enquiry even Though counsel for the defence was present.
Returning to the events of May 9, 1986, Mrs, McGhie said that

when she saw her father, he and the applicant were engaged in a quarrel.
They were about three yards from each other. The deceased and the mother
and brother of the applicant were not on good terms since 1984 when The
deceased had successfully laid criminal charges against them., In the
course of the quarresi, the applicant threatened the deceéééd saying "you
see, you boy Duck Green, you head belong to me, and when mi done ﬁfdbﬁou
not even John Crow find you." The deceased who is known as Duck Green
replied thet he would report the applicant fo the police so soon as hé” the
deceased had .ooked after his cow. Mrs. McGhie described the shirt which
the applicant was wearing at the time as a fine sTEipe shirt with thick
brown and black.” She identified a shirt shown Yo her in court as simiiar

+o the one which she saw the applicent wearing on May 2, 1986, This shirt

which was admitted as an exhibit had been taken from the applicant when he



was taken into custody on May 18,.1986 and was submitted o the Government
Analyst who in-her evidence stated that 2 drop of human blood was dis~
covered on it which was however -insufficient to admit of further anatysis
into any blood grouping. She further stated in evidence that it was
possible for the shirt to have contained more blood and to have been washed
leaving the drop of blood which she saw. This evidence was admitted as’
being relevant fo The evidence of Pamela Sterling a neice of the applicant.
She stetad that she was then-living with her maternal grandmother QhQ igi
+he mother of the applicent. The appticant and +wo other bro%ﬁéfs wgfé.
also residing with her. On-the evening of May 9, 1986 before It éo? aark,
she observed the applicant come home in the rain. He was accompanied by
Ashiley, anofher bfoThér, who was jointly charged for the offence. They
each had their clothes "blood up."

Ashiey s girlfraend enquared of him how hIS clothes were so
“blood up.™ His response was that iT was none of her business. They
+ook off these clothes namely trousers and ‘shirts and placed them in a
yetlow bath pan. They were on the veréndah of the house and she was about
four yards away iOOkiﬂG out from z glass window on to the verandah.
Later that evennng when it grew dark, she saw her grandmother light a
piece' of fyre aﬁd with the girlfriend of Ashiey and The girifriend of
another brother, and aided by the light from the tyre, they took the
ye!!ow bath pan wah The *biood up™ clothes Togefhﬁr with soap and
proceeded in The dtrecflon of 2 river. Under cross-examination it was
e!|CITed from her specifically ThaT she saw blood on the applicantis shirt.

On May 18, 1986 the applicanf Together with three brothers
were taken info cﬁé+0d9 and placed in the Spring Mount lock-up. The
appltcan?“s shirt thch he was then weartng, was taken from him and
submitfed to ?he Governmen? AnalysT for examination. The result of her

examinafion has aiready been mentioned.



The appliéanf and two of his brothers were sTill in The
Springmount Iock?up when on June 11, 1986 one William Gordon a farmer
was placed in the cell with Them for an unpaid debt. He enquired of
+hese men the reason for their being in custody. The app!icant disclosed
+o him that he the applicant was in cusfody because they were said 7o
have killed & man. Gordoﬁ enquired of him The neme of the men and he.
replied that the men's name was "Duck Green™. The applicant further
volﬁnféered that the man was a2 bad man who had killed many persons
already so “dem make certain that him no kili them." Gordon asked him
what clue the police had and the applicant replied "the woman never wash
out the shirt good.”

In cross-examination of the deceased’s daughter it was
suggested 1o her %Haf she never saw the applicant engaged in -any quarrel
wiTH the deceased or af all. |t was suggested o Pameia Sterling that she
never saw The applicant shed any "biood up” clothing nor had she seen any
"blood up” clothes.

|+ was suggested to The police officer who took the app!icant
Into cusTody and took the shirt from him that, that shirt had no blcod on
it at all. It was suggested to Gordon that the apnlicant had no
conversaflon with him as to why he was in custody and never. made the
s+a+emen+s attributed to him. All The SUQQSSTIOHS put to the witnesses
were repudiated.

The applicant macé an unsworn statement in which he said he. was
sick afrhdme on May ¢, 1986. He +hus net?her saw the deceased nor the
latter's daughter. He had Killed nobody. No blood was on the shirt taken
from him and he never discussea with any one in the-cel | the reason for his
being Tﬁere;

On'fhe evidencézgﬁmﬁérized above, the jury found the applicant

guilty of murder.



H:Mr. Daly souéﬁT leaveg%pgappeal on many grounds. Firstly,
he comp lained ThaT.The;éVIdencé of the pafhoiogisf as To The"meang by "
which The aeceased reéeived his injuries was_incopc}usive and insufficient
To sustain a2 cdﬁQicTion for murder.. The_}earned trial judge was therefore
in error in .all:ng To address the issue on whether. the evidence seinted
1nconfrover?tbly To murder, he further erred ip inviting the jury fo find
tThat There was reliable evidence from which fo conclude that the decsased's
fhrogf had been cui because the pathoiogist’s depesition does not support
Thaf;

We<jujnof cons:der +hat these complaints were susfalnable.r

The pafhoiogisf*s deposition discfosed a fracfure of the dome of +he skult
thCh must have ‘been caused by 2 blow of such force as fo cause the
fracfured bones 1o be .completely separa#ed from the rest of the skull.

Mr._Daly s submission that the deceased could have sustained the fracture

. from a fall did not address the fact that the deceasec was not found in any

rocky! terrain such that a fall coulc have caused the kind of fracture seen
by The pathologist.

Rather the body was found in bushes and it was ng?ing on
earth. Therefore the pathologist's opinion that The‘nafure o% Thé f;écfure
ruled out the possibility that it could have arisen frem a fal! VlneVITably
ted to the conclusion that someone struck the deceased a biow on The head
and with such force as to cause the fractured bones +o-bteak awgy
completely from the rest of the skull. This was_ctearly murder ;;d it
would have been wrong for the learned trizl judge'fowhayE'chfgﬁgd the jury
by directing them on matters of specutation not supported bgvggi;ence.

In relation to the complaint that Théﬁlearned.ir{p};judge
invited the jury o find that the deceased‘s fhroaf had:-been cu+ this also
is without merit. He directed their aTTenTion to the evidence of the
deceased’s wife and that of Mrs. McGhie that the deceaseq'fhrcaT appeared

+o have been cut. Their avidence was, contrary fc the contention of

Mr. Daly actually supported by the pathologist, who said in her deposition



that- .when she first saw fbe body, The heaa was separafed from The
rest of the body. The Iearned trial Judge was raghT in drawing The
Jury's attenticon to this evidence since It coulo expia:n why the
applicant’s clothes could have become "blood up® as.s+afeq by
Pamela Steriing. o |

Mr. Daly next complained Tha+ the iea;ned Trlal-Judqe
failed to direct the jury adequately or at all on The weaknesses yQ;n_
herent in +he evidence ceoncerning The biqod allegedly found on The
appellant's shirt and unfairly invited fhe Jury fo find that the
presence of The said blood was an important iink in the chain of
circumstances from which the applicant's guilt could be concluded,

Mr. Daly in making his submission isolates the evidence
of the Covernment Analyst who_said she saw only oﬁe_spof of bloéd oh
the shirt. We did not see any Inherent weakness in this evidence
albeit limited to one spot of blood. Rather it was highly significant
in the context of the other #Eeces of evidence, including the applicanffﬁ;L
emphatic deniaﬁ that the shirt subjecfed to The analyst was the one in )
which he was Taken into qusfody{ or that any blood was on the shjr% which
was taken from him By the pélice. He_says that his sisfers bought and
took new clothes to him while he was in custody. He put these on but not
before they were inspected by the police. He gavé his sisfers the dirty
clothes which he Théﬁ had on. lT was the newly bought shirt which he had
on, which The pollce ordered him +c Take off and WhICh was despafched +o
the GovernmenT Analys? He was Thus by cne sweep denylng Tha* the shlrf
could possubly have had any spot of btood +hereon aT The Tlme when |+ was
taken from him, and furTher If any spof of blood was on +he sher prior To
his pu++|n9 it on, The poiace lnspec$son would cerfalnly have dtscovered
this. “Equally, 1T_yos a denial ThaT_Mrs. McGhie Fouid have seen him in
the shfrT exhibifeq jn courf, even it she had_segn hfm, which he denieé,
because the shirt was on May 9, 1986 ﬁo? owned or pqgsessed by him. |

Further, and for similar reason, there could be no possible nexus between



the "blood up® shirt which on the evidence of Pamela Sterling the
apglicant ?ookroff in +he'é§ehing of.May 9, 1986 which was washed by
his mother, and fhe‘shirT eghibifed in court. In our view the evidence
of the blood spofzfound on the applicant's shirt was an impertant link
in the circumstantizl evidence derived from Mrs. McGhie, Miss Sfef!ing,
Mr., Gordon and the applicant's 6wn deniai tThat Thefe'was'éhy such blood
on his shfr?.

Mr. Déiy compiained that the leaﬁned trial judge did ﬁo%

e

dtrecf The Jury adequafely or aT all on aspeofs of Mr. Gordon's

evidence which adversely affected hls credit. We carefully reviewed the
evidence of Mr. Gordon and wére unable To find anything which detracted
from his credif. The police officer who fook Mr. Gordon into custody,
presumab iy at the instance of the creditor, relying pérhaps on his
experience %%a% peﬁébhé Thrown fogéTher'in 2 cell often exchange informa-
tion as te ﬁﬁy'+hey ére each‘in cuéfody, enquired of Mr. Gordon wﬁefhér
the appticant haﬁ'médé any disclosure. He said he"enquiredlfhus of
Mr. Gdrdon as a result of information passed.fd him by a District Constable.
Nothing in The evndwnce of Mr. Gordon reflected ill-will against the
applicant whom he did not know before. |
A further compiéintlwas_fhaf the learned trial judge erred in

law and in fact in directing the jury that the evidence of “thé Government
 Anglyst that she found blood on the shirt wes capable of cokrébérafingrfhe
evidence 6f Pamela STériing} a girl of eteven yéars, further that the
summing up of the evidence of this latter witness was biased in favour of
the cféwh'ahd the learned trial judge's comments thereon were overwhelmirigly
des;gned to persuade the jury of its truth and accuracy. ; |

S on The flrsT aspecf of the compiaint we have been unable to
find'whéfewfﬁé iééfned Trial 5ﬁdge directed the jury fhat the evidence of
?henéSVé}nhénf:Ahalys+ that she found blood on the shirt was capable of

corroborating the evidence of Pamela Sterling. Rather the learned-trial



judge having questioned whether this, |ike the evidence of Mr. Gordon
supported Pamela®s evidence, concluded his summation by directing Tthat
Gordon's evidence did provide support for Pamela's evidence. He did
not so direct, with respect to the evidence of fThe analyst. The
learned frial judge after giving directions on corroboranon said thus:

"So we have to look at the rest of the
evidence, to see what cen we find to
support her story. Therefore, now,
you {ook at Mr. Gordon's evidence.
Remember what Mr. Gordcn said that the
accused man said to him 'The woman
never wash it out good.? So you ask
yourse!f, does that support Pemelz's
evidence that she sz her grandmother
and Theresa going down to the river
with the blood up clothes., That would
be some evidence. You lock at the
evidence of Pamela. She does’nt know
what clothes she can't remember what
clothes the accused man was wearing.

But remember that Mrs. Cruickshank

says she found blood on the shirt,
Detective said he saw blood on the
shirt, does that support her story?

Does that make her story more believable
to you? Because remember | told you
fthat children this age can be
influenced., Buf, even if you don't
believe —- don’t find tThe support, you can
still convict, you can still accept

her evidence, if you believe she is
speaking the truth. Metter entirely for
vou. Bear that in mind. You have To
look at her evidence very carefully but
as | said, if you belisve Mr. Gordon you
can find some support of her evidence.

On The other aspect of the complaint we could find no
justifiable cause for saying that the learned trial judge‘s comments on
Pamela's evidence were overwhelmingly designed to persuade the jury of
its truth and accuracy. |t is true that Pamela's evidence was analysed in
areat detail with comments by the learned trial judge but This in our view
was proper and necessary because not only was she subjected to prolonged
and intensive cross-examination to elicit from her that her evidence as fo
what she said she saw was untrue, that she was Telling a2 lie, that she was
not then living with her grandmother but further That her evidence was a
rehearsal of what her father had fold her to say because the latter was no

longer on good terms with the witness’ mother and maternal relations.



2.

it was for +he above reasons that we on May 5, 1989 refused
. . _ . A

tThe applica?ipn‘for“leavg tc eppesl.

a 1»‘,!___



