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0 DOWNER J A..-_

The |ssue 1n Thss appilcaflon for leave fo appeal wh!ch

i':we Treafed as an appeat :s whefher ?he learned +rial Judge misdlrecfed
';lisfhe JUFY aT The end of hIS summing-up. The m:sdirecfion alleged was-af':
”:ﬂ:a faliure fo direcf Thaf snnce consen+ wes In |ssue, and There was a;ff:

: evndence from whlch The Jury could flnd fhaf fhe accused belleved Thaf.
'ﬁ;sfhe compia|nanf consenfed +o hav;ng sexual In+ercourse wtfh hlm, or

-;'i'hey could have been m doub+ abou‘t‘ H' Then 'l'haT should have been pui‘

"Tf3confended Thaf Thas requlremenf shoutd in no way,_be whtffled down
'bec use There was e correc+ darecfton on how To +reaT consenf a? The

;flbegznntng of +he summ:ng-up,.

To deferm:ne sf +hts con?enfion was correc?5 we musT

examine The spee é" recT;ons of Paf+erson,.4., fo The Jury |n The

"jﬁaHome ClPCUlT CourT in The *r:e! on 38+h and 19Th February, 1988 afTer




ffpfwhuch The applican+ Chesfer uayle was found guIITy and senfenced To

5_d;f}four (4) years IMDFISOHmGHT WtTh hard iabour. }jﬁ&if;\f

lT was a shor+ summ;ng-up, Taklng up a rene 21 pages of

N -'.-_-f__fhe record and it s?ar'red a+ A 13 p m.? _and was corrpie*ed a+ ‘3 o1 n-ﬁ- _
| efln recounfing +he fac?s, ?he ,udge rem;nded The JUFY Tha? Thw CPOWH 5
';vgcase was Thaf The complainanf wes |n Cassava Plece goang ?owards '

*f'gConsfanT Spring and she was weiklng aiong lane aT around 10 OO p m. o

3.

) *:f=35he saldtfhaf she was gonng To meef her ?hen currenT boyfrlend who had

Tﬂﬁﬁpromised her some money She expiained Thet-she was dressedrin
:f;;?ifrousers and she had on e biouse over whlch There was a wnnd-breaker
“ :Thc appitcan? whom she knew for flve (5) years came along and he walked o
- s:fbehlnd her and on her way she had a casuG! conversafion Wi+h ?wo men.:_e"
:'3ﬂieA+ The po:nT where The Iane JOined Cassava Piece Road fhey heard musfc s

'5lfdand he suoges+ed To Her Thaf he knew where fhe music was and ibai-she
..deflshould follow hln They bo+h waiked ?ogefher and he suggeSTBd-atstmﬂ“han_fe]r
;:fiﬁrouTe a!?hough she had tnfendcd fo go by The ConsTanf Spring Main Road. ol
- ;oTh;s shorfer roufe led To The bushes and he dragged her alon during
“ﬁ“f;:wthh +|me she was crying.; Hclfold her To sfop crying or he would h|+
.:”ther.3 He unz:oped her panfs, ?ook off her wind—breaker and her blouse.s :tf:-'
i:3As for ?he acf of nnTercourse uf ls besT ?o use The deltcafe language |

e of The Judge a+ page 11 of +he record Here 1+ :s.,ei_':_f-

”Satd all +h|s Tsme she was’ crying and he TR e
3 ¢_-pushed her fcrward “face' downwards; in a. R
‘" bending position, “then +the accused man’ ”'“{o”ﬂl'H._,--
.~ drew down-his pants; +ook. ouf his: pen:s B T
- and inserted it in her. vagina and had®
o osexual 1n+ercourse with herifor: -about S
© . half'an hour, 'She said, all this time'she
©ooiwas.crying and trying. To back' him off her.;',,_“j
7 She did not agree for the scrusc. mcn oo
o “have sexual +n+ercourse w:Th her " }d];”':,”-* .

Affer fha? she dressed and wen? sfralghf To The ConsTanT

Sprtng Poiace Sfa?lon end repor?ed The maffer.; Thencefor?h, eccompan:ed,e.d

oy The poilce, They wenf +o fhe home of The appllcan? ﬂnd he was Tha?

S nlghf arresTed._- o




The defence gave = markedly different version. Firstly,

in cross-examination., It .was established that the complainant:whe was

then eightseen years, first hadva'boyfriendﬁtn~1982;-Then-afffhé¢ffme

| bf*#heﬁincidenT;“BﬁénTen.Ramsayywas,heraboyffiehds?Jinfbéfweéﬁ she had

.aﬁch@}dswjthaanother;boyfriend,ﬁ-' |
’5ﬁﬁs~for1515areasons&forwfhe incident it was putito her in

z.-«:>r:c>sss.-.'ve><:~arra’l~.nz:n*-'__ion'‘i:‘ijaf--she was: waiting:for the-accused at #héﬂfop-&f

The;hJJLmin*conirast_#otherwvarsion?fha*psheawas~awai}ing her boyfriend.

© The suggesflon wes: also: that:she asked for $30.00:af #ter intercourse and

.- the accused told her: that he:only: had $12.00.and That -it was because of

“gTha+;1gmepffer.whyushe reporTeG-fhe;ma#fer_foithb;pollcep-gSheudbnlud
-1§¢he§ewsqggestionsam-w@;c;";--_" = e abEw a: u:-;;;¢:-r-+.

Inﬂhfsvevidence,~+he:accuSed»confTrmedufhaiﬂhé4RHQW~her

'-ﬂﬁ_fcr $ive-years;:ias: she: usually came +o his house for prayur meetings.

“*-He said That: he saw the .complainant -and: Aocided tQ: accompahy her: and

: 1fwaen»hewreacheaf+he~#op:of~¢he-hrfl:hEuToLd.her-?o wait;for hlm.u: =

Lo then TaJKed sex:with: her and. fney went: Fo: Thc bushes: and did ity.«H

‘a¥soitold the Court: of her requesf fori330.00: and her refusal of his

'offer-for=$12;QQ:r-if~waswrngrhose-c;rcumsfances;-he-sard;-#haf she

-~cﬁied.}'They&?heniparfed”and=whiie;ﬁé wasaaf:ﬁcmeJihfbed'#he'bo!jce
--~Came.wi+héher1and:hezwaSMThen'arrestqu,J;i,q;q S

=Mfss‘Harrisonzfor:fhemcrown'suﬁmiffed-fhaf;fhe:issuelr

before the Jury was one of conpeflng crcdlbltnftes and once the éor}ecf
direction was glvan in such shor? summang—up, ?he failure Tc reiterate
it at the conclus&on was ncT fafai as |+ was clear from the jury's
verdict +ha+ The defence was reJuCTed Mr. Samuets on Tha other hand
argued Thaf The fallure To rulafe The correcf dlrecfions tc The facts
on the Crown.s-case may weiinavh mpsjed fhe_Jury_anc deprived the
" accused of a Cﬁ&ﬁéé-of‘acqﬁif+a|zivWéﬂﬁasf}-Thereﬁore; examine the

“complaint in detait t6 determine the appeal, .

-------

LT L



'?*f; Early nn The generai parf of hES summ:ng'UP a? page 5 Of

- = The record paTTerson J 5 gave Thss correc+ def:n{Tion of rape whxch

o F:emphasxsed The |ssue of consenf -:f.

“*r“Now, whaT is fhe offence of rape Tha?
- the prosecufson must . prove. - The effence
" of rape is committed when'a male person -
-has sexual intsrcourse: with-a female per=
-son. without: her. consenf or: W|Th ‘indifference.
- as to whether or no+ she consenTs, by forc f.;
“ifeaf‘or*frau4 Mo St -

 a_;;LaOn page 7 of The record;HThe Ecarned Judge potnfed ouf To The"ury ?he e'

' aaaaneceSStfy To conssder'fhe bcilef'of The appi:caanln relaflon Te The

}e-lssue of consenf which was !and down ;n The 1mper+an+ case of

© D.P, P 'v

fMorgan [!972] 2 Ail _.R 347 and applted !ﬂ Thls JuFiSdlCTlOﬂ:.

E"_.:_-__m R v Kenne?h Rob!nson (unrepor+ed) S ': ;A..109/79 delfvered

S

HH:_:Zan January9 1982 Here :s how ?he learned JUdGc d;recfed +he Jury

5 ﬂAnd fhe iaw says Tha? uf an accused person f 'f:
- 5'_in fact be!xeves Thaf The woman had CODS@NTGG

ua}gﬂ?*Whe?her or nof *ha? beiief was based on

: '-z'j:reasonable grounda, you Mr. Foreman and members
o ]i]_Of The Jury, canno# fn Those curcumsfances ;:nd
' f%bhsm gu1lTy of rape and The burdon of prov:ng

geﬁfhe absence of such bet:ef |s on: The prosecufaon,e s

: “7{3_cou1d nof be fau!fed BUT +he ieurned Tr:ai Judge fur+her direc+ed +heff-."

 :.HaJqu on The ISSUG on pag -21 or +he record aT The end of hls summ;ng-up.

'”;__g~;sei.ief eifCounsei'for The app[scan+ subm:??ed ?haf The summ:ng~up :n sTs Iaffer

".fiexisfage amounfed To a m:sd:recf:on and deprived +be applzcanf of The chancc S

:ﬂﬁe of ar acqu:?fal

To apprecta?e The r:val submisSIOns, 1? ;s necessary To

"_ffdelsneafe Those feafures of *he Crewn s case whtch ralsed The lssue :f"

g *jz;iof fhe axﬂzczm?% beilef anﬁ aiso %o relrforce +haT by POiﬂfan OU*
' s:f+hose feaTures of Thu def nCu wh;ch aderessee Tbe maTTer.e_iT was V
'3~Teicommon ground Tha? They knew each oTher, ?haf +hey wa!ked Through a"ie

"s_*;shorf cuT Toge?her affer +cn tn The naghT ThaT on The Crown s case,fe'



lnfercourse was for ha!f an hour while on fhe case for the defence, it

“»--.

IasTed fiffe@n munufes. - Even more;imporTon;:waS;+he fact of The posi-
Tion 1n which lnfercourse took place 1.e., she bent over wh:le his
stance was from The rear.

I+ Was agalnST +h|s bac«grOLnd and alfer examining the

thdence +ha+ The learned Judgu on +he v:fal't ssue of consent directed
the jury’” aT page 21 of The record *hbs

"So “Mr. Foreman and. wmmbcrs of “the Jury,
if you.shouid find: +hat the complainant
had. sexua} intercourse with The .accused
man but she did not consen+ for the
accused +o have intercourse with her, yoar
verdict would be guilty as charged. ! on
c.a full consideraticn. of ihe evidencs you .
are laft in & state of mind where you cannct
.say whether or not The woman consanted’ your .. .
verdict would be not guilty. if you should
find that she consented as The. zccused. man
said, again yoh” verdict: ‘would bz not gu;i?y

A

* CoﬁﬁseT for~+he Crown conTended Thav ace the correc+
direcfién.Qagfgiﬁenffh +hé fffsf plé&é_éf_géée 7, there was no need 1o
repeéi iT.agaip;;,M Samuels sfrus.éd fﬁa#g?ha_jury had no assistance
as-?o*howVﬁo'Treafﬁfhe-circumsfancesfadverTed~%o on The Crouwn's case
which may have led The accused e oelxeve Tha fhe lady was consenting
and fhe omission To dirsct The -jury on +“as acpc + at the end of the

_ summtng—up could weii have mtﬁled e_jury Po ro*=rn_a‘vgrd1cf_of guilty,
IW|Thou+ gthng dum welgh+ To Thc ﬁ“fe.of %né app]:c;nffs be!ief_gn the
- IISSUG of consen+ o I _ -

in D. P P V. Morgan ($Lpru) Thu issue ot Thc appelianT‘

_bellef ?haT the vacTtm was concen%Jnu arose expressiy on fre eV|dence
of the detfence, while in The instent czse, "nc tsgug 0se boTh on the
defence ang_mqre_impohtanij; from infergnces vhtch”couid have been
dﬁawn-from_fhe Crown's c§§e; fhe_m?sditecTiqq.;; fhis qasg_wgsnfhe
{gilupgzqf-fhe_Igarned Trja} judge 2 poi ntoout ?o ?be.jurv;Thaf'even
if_fhe_evidepge:Qijhe.appfiqan? waé rsj§¢?sd, it was s?:[l necbssary

Tqrgxamfne_Thg_cfown“sugase"fqﬂd »“ﬂlne wn,T?c Fhey_gpfid feel sure

“about it before reTﬂrnjng_alverdicnzQr;guriTy,



An essenf:a! requ:remenf +herefore, for Th:s summlng—up

  5;was for The Tr:al Judge To ponn? ou? Tha?*from fhe pr:mary facTs on

"*gfhe Crown § case, +ha+ sex lasfed for as long as haff an hour where
"ffhm vxcfrm was bendlng over wh:!e Thu app!:canu hetd her hands behlnd

fifher‘and performed The ac? of ln?ercourse from"fhe rear were f30+5

";““wh:ch rf accepfed The Jury could :nfer ?haf *he appl:canf belleved

,Q%jfhaf consenf had been QEVOn,, The Tr:ai |udge wou!d also have had +o'
.po:n+ out fha+ #he Crown was roiyeng on These .eafures To nega?!ve
,ﬁ_COnsen?,:.;. ;_  o L ; >

AddsTaonafiy, favourﬂb!b ;mpllcaTsons for Th= defence

 :; wcre +ha+ ?he beginning of ail Thss was an amlcable wa[k aT 10 e clock

"::n ?ho nsgh? by Two young pmoplb who had known each ofher for five  - 
;years and Thls wa[k was Through a shorf cuT whlch Traversed a fooT-baIl

'?tlpifcn and bushes., Thrs wouid 'of course, be baianced agatnsT The Iady s N

“_f”s?ory, Thaf !T was The appilcan+ who :nv;Ted her Through The shorf cuT

iias he purpor+ed To know where ner buyfrnend was and Tha+ she afso said
5 ~Tha+ he hrf her and dracged her par? of Tne way To The bushes‘~;

In These csrcums?ancas,_IT was roT enough as counse! for

: _,ﬁ;'~+he Crown con#ended ThaT +hose 1ssues could be dlsmlssed on The ground

vafhaf They were not ra:sed by %he defence af The +rzal We hold Thaf

'T:;_The Iearned Trlal Judge had a duTy To assst The Jury by pOznTtng ou?   _. I

5 ff-?haf These were tnferences from wh:ch |T cou!d be found ThaT The

gf’f_appiicanf belleved or may have be!:oved Thaf +he lady had consenfed

:jiFurTher ‘T was. OHIY by dtrecflng The Jury a!ong +hese Iines fhaf The

'f_ Tr:a% Judge could have alerfed Th@ Jury as To whefher or no+ The Crown

e 7fghad d:scharged "The bu*der of prov;ng absence of such beflof” To which '

. The Tr:al Judge had qutTe properiy referred an h:s generai dlrecftons

"f on’ pagc 7 of The record H:s gcneral dlrecfzons eaiiy tn hiS summlng-upy°

"':'zmpeccabte Though They were werc noT co—re}afed To The eV|dence ra:singf

; ;'+he ESSUG of honesf bei:ef ThﬁT musf be negaf.veq by fhe prosecufuon.



) __w§,findﬁThaf.The_ﬁybmi$sipn$iaqyénced3on;behalf of the-
applgééaf.Qeré;wef}:fcundéd.aﬁd sﬁjfhe-parfiédtar‘facfs of-fhis.
cxcep+iona| case, neifher The applnca*:on of the provisc nor. an.
order for .a new #r;ai would be in fhe lnferesTs of. Jusfice.f_lnasmuch
Thor0.ore, as the applicaflon lnvolves tmporTanT quesflons of iaw, we
have TroaTed fhe hcartng of the. app!lcafion as the: heartng of The _appeal.
The appeal is allowed and it.is ordered-fhaf_rhe convlctlogibe_qggghed,_

+he_s¢ntepce_set as;de and a verd{ct-qf acquittal entered.




