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i THE RELIDENT MAGLSTRATE'S COURT

KESAIDENT 1 iGisTRATE 'S CRiMiNAL LPPEAL WO, 64/89

BEFORE: THE dWObN, MR, JUSTLCE WKIGHY, J.A,
THE HON. MR, JULT2CE FORTE, J.A.

THE HON. MIOH JULTICE MURGAN, J.A.

KEGIWA

CHRISTOPHER SMELLIE

Miss Fara bBrown for applicant

Patrick Cole Crown Counsel for wvrown

ibvh Octoebexr & 4th Hovember 1951

MORGEW, J.A.

This is an» appeal from conviciicn in the Resident Magistrate's
Court, Kingston {(Uiiminal Division) on the 25th tlovember 198Y by

Har Hon, Miss

kesident Magyistrate. “he sentence

was a fino of $504¢ waith an alternative of 3 months inprisonment an

hard lebour. & 2ud of the h

wo dignmissea the appeal,;
confirmed the conviction and promised wo pubt our reascns in writiag.
Tardiness in the dispatch of appeals from the Resident
Magistrate's Courtc i¢ common to all parvishss. 4%his appeal was sent
te the Court of sppeal registry on September §, 1%8%. The Registrar
reguested a simple afficavit from the Clerk of the Courts, Kingston
to verify ithe date of the filing of the sppeal. it has taken two
years for this affidavit {(sworn to on Uotober 4, 1%%1) Lo reach the
reéistry, Une nust consider that Lhis accused man fortunately paid
his fine but he cculd hava otherwise beeu waiting for 24 months o
commence the altornative of 3 montis imprisonment upon failurs Lo

pay the fine. 5%t is recommended that Resident Magistrates and thedr

cl‘

Cle k of che Courts chechk the Appeal Register at lesnst fortnifntly
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to make thaemnselves aware of and to deal

4:\

mpeditiously with appeals.
in this case the appellant along with one Guscott and
Junior Chen wers Jointly charged and tried on an indictmenc fox
Larceny of 2 motor bike on Ochteker 11, 193¢ valued $65,000 property
cof M. Rennaetn Croshie.
The facts are that Mr. Crosbise wine deals in motor bikes

advertised foz bike. About ¢.00 p.m. on

Getobear Lo, Cncllie, £ ved shortly after by Quscotparvived bto

inaspect it. &8 AU was cleosing time end the bke was penned in by

g car they were asked to return the following day. Next day both

returned, Gusco

Lo
ot
e
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taxi and appellani driving a Ford pick-up.
Appellant surrondered his pick-up keys s & security to test~ride
the bike,after agresing on the sale priceg, and rode off within sight.
Ca hiis return Guscott askoed to test-vride and rode off. As he did
so the appellant retrieved his keys and drove away in his pick-up
saying he was going Lo se¢ his lawyers to arrange financing for
ithe purchase of che bike. HNeither of chem returned., Mr. Crosbie
next saw his bilke aib the Cross Roads Police sStation on the 17th
where after identifying it as his in Lr presence, both men said
that the pike did belong to him,

Barliar thait day Mr. Crosbie’s periner Michael Causwall saw
tho bike as he dyrove by Caledonia Avenua. The appellant was then
sitting on ancther bike parked behind iu, when Causwell drove up

and called him by name. The appellant

ied to move away but Causwel

blocked his path and said, “what is going cn here because this i

4

a stolen bike’. The appellant munbled somstiiing inaudible and staried
to move 0is bilko backways till eventually he rode away. Chen whoe
was present had said that he owned a moior bike which the appeliant
had taken and ¢iven him Chen chat bike to ride.

from the dock said

The appellant in an unswonli
he went to view the bike, he rode Chen's motor bike te Cross Roads
and he saw Mr. Zrosbie’s bike there. Le naver gave it vo Chen to
ride, he did noit know how it got thers, snd that he did identify
it as Mr. Croebics's bike at the Police Stavicn,

nt the cloese of the case ror rhe Crown, Counsel made a no

caze submission which was not upheld, and it is this ruling which
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formed the base of the ground of appeal before us which was forcibly
arqgued by Counsel.

The Resident Magisirate having found as a fact that Guscott
and bmelliz were togother av Arnold Read on both occcassions and rode
the Like, thait Guscout did not return with iv, continued:

"I fina as a fact that smelllie and Guscott acted

in concert to commit the offence of Larceny even
though Guscolbt alone did the sctual taking.

Cress Roads when the bilke was found,
ana {nen were Log r and thoe latter
peing in peossessien of itc.

¢ 4

Pacdition Lo smellie’s conduct supporii
asportation of the bike nis counduct at (Cross

Roads indicates guilty koowladge in that when
Causwaell confronted smelliz by calling his name

he quonbled something and tried to move but witness
blockad his path and when Ceuswell stated that the
pike was stolen sSmellic cid u respond but moved
bike backwards and left the scene,”

g
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Learned Counsel has submitted that the no case submission
made on behalf of the appellant should have been upheld as the Crown
failea to show thav Smellie was togethar with or in the company of
Guscott at Arnold Koad, that what was pyresented was only that they
nad attenced separately and their mceeving there was a mere coincidance
thus their conduct as shown was congishent with innocence.

She furthey submitted thatr learnsd Counscol's reliance on

R vs Porkes (1974) 14 J.L.R. p.l50% was unsustainable as there was no

clsar accusation made by Causwell in hig confrontation with Smellie
and as such his silence was noo capablis of being construed as accepuing
the accusation.

The words used by Crosbie at (Csledonia Avenue, Cross Rkoads
can clezarly be inforvred as an accusatiorn that the bike was stolen by
the appellanc, whom he addressed, and from whom he denmanded an expla-

pation, i. ., "What's going on heret® They were certainly speaking

on even terms but in return the appellant mumbles, attempis to rids
off and finally doos so without any sign of outrage or expression of
indignation., Thig conduct surely s son? evidence that he adninied

the charge to be true and when considered w.th the fact that he was

fogether with Guscott at the time and plsace when the bike was stolen
by means of a scam, is evidence on which a Court could rely tc rind
that he was part of the plen to steal ithsz bike and dig steal it. The

Crown relied on commoa design and the scope of the plan was clazarly



as executad,

in R vs Parkes {supra) Luckhco f{2g) cited wiuh approval

tne case referved o him by Crown Ccunsel of B vs Mitchell (2

P

(18592) 17 Cox C.C. 508 where Cave J in h.is dirachions +o the J

said:;

coolicw the whole admissibllity of statenents
of this kind rests upon ngideretion that
3 cuarge 1s madse agawn

;
G son in cthat
prosence 1t is

&

to cipect

2ny it, and
LB some

part of wie
of the

ence of an adnission on
person charged, and of the
charga, Undoubtedly, when porsons are
speaking on oven terme, and & chaigs s mads,
and the person charged says norvhing, and
CEPresses no indignation, and wces nothing

o repel the charge, that is some evidence

Lo show that he aduitg the charée to be true.”

Thisg passage 1s directly applicable to the facts of this

CaBel .

We are of the view that the cvidence adduced by the Crown

wr

was sufficient o discharge the burden i a prime faclie case to

call upon the appaelilant to answer as thoe Learned kesident
Magistrate dia.
The unsworn statoment of the appellant hea no effect

displacing ths Crown's case in the Raesgident ag
9

was shown by the ve co whichi e canw, Wwe £ing no reason
cisturb at.

We

a mere fine of $500

be thnought adequato punishment for larcony of a bike valued at

For these voasons we dismissaed i)

the conviction.

i@ appeal and affirme

but observe that, very wisely, +hers was no appaal against
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