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IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S cnimmy LPPEAL NO: 84/89

"BEFORE: THE RON. MR. JUSTICE KROWE, PRESIDENT
o THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MISS JUSTICE MORGAN, J.A.

R. V. CHRISTOPHER THOMPSON

Maurice Saunders for sppellant.

Mrs. Lorna Brrar-Gayle for Crown

January 17 & February 26, 1990

ROWE, P.:
irene Nicholsonfwa;'SeVereiy injured on the night
of August 5, 1986. ,Two‘men; Everton Christie and the appellant

were singularly charged for wounding Hicholson. Both informa-

vions were swqrn to on August 19, 198¢. Chiristie came on for

trial on Januafy 20, 1 thhﬁgéhq;son was iii the process of
giving evidencé—in-chiéfviﬁhéupport of the prosecution's case,
when the prosecutor decided "to offer no further evidence® and
Cnristie was dismissed. Thé appellant was arrested in July
1957 in respect of the information sworn to on August 19, 1986
and he was eventually conviéted on June 2, 1968 and given a
tweige.month sentende suépéﬁded for two years.

“rial of the ébbeilant commenced on April 26, 1983
and was cantinued on May 19, 1988. On that day the Crown
called two witnesses then closed its case. & no-case subliission
on behalf of the appellant was rejected. Then the appellant

gave sworn evidence, and called two defence witnesses. Again
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the trial was adjourned and Lhe new trial date of June 2,
1988 was fixed. The appellhnu was renanded in custody.
When the trial resumed on June 2. Counsel :for.the;appellant. .;

applied to the Lourtr to discuailfy ;tsclf on the ba51b bha

R Y

the same Resident Magistrate who heard the ¢v1d¢ucc in

Bvercon Christie’s case was now trying the appellant and
consquentlyupg was. not fiF,Qr gualified tc act as a judge of
fact and ofiiay,igwﬁhe apéﬁiianﬁfsi@aSe} The Resident
Magigsirate refused to disqualify himself and went on to convict
the appellant. In his findings of fact he recorded:

U mCourt dié not accept breached rules

of natural justice. Recalled

prosecut;on offering no further

evidence in case against Christie’

before completion of her cxa$1natlon*

in=-chief." e L rage _ .

Mr, Saunders® first ground of appeal was well

summarised in the' second paragraph of, Supplementary Ground 1,
when he complained that:e

“The learned Resident Magistrate
was in breach of tlig principles
of natural justice particularly,
the rule against bias, and that
he failed to apply the proper
test of bias, to wil; whether

there was an appearance of blias

“and not whether there was actual

. ....  bias so that justice should not
T only be done, but shoulda -~
manlfestly b; seen to be done.™

, lr gsupport of thlb ground he axgueu Lhat the
Resident lagistrate held two separate trials oasea on the same
facts and in 8T doing there was an appearance of bias.

ihe test of bias has steadily developed since

The King v. Sussex Justices ex parte McCarthy (1924) 1 K.B.

%5@. in Regina v. Altrincham Justices Ex parte Pennington
{1375) 1 Q.B., 549 Loxrd Widgery C.J. stated the test of bias

_in this way:



3=

“When an application is made to
set aside a decision on the
ground of bias, it is of ccurse
not necessary to pro ve that thé
judicial officer in guestion was
biased. It is nnough to show -
that there.is g, real likelihood
of bias, or at 2ll events that &
reasonable . perscn advised of tue
circumstznces might Teasonably
suspect that the judicial cofficer
was incdpable of producing the
1npart1alltj and detachment .
[which the judicial function

. o rwquwr es )

Other equully illuminating statements of the law
on bias can be found in the judgment of Lord Denning M.R. in

Metropolitun Properties Co (F.G.C.) Ltd v. Lannon (1988} 3 411

B.R. 3064 at 210 where he said:
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in considering wheiher there wu
a real likelihood of bias, the
court does not look at the mind of
the justice himself or at the mind
‘of the chairman of the tribunal,
or whoever it may be, who 5its 1n
& judicial capacity. It does not’
look tc see if there was a real
likelihood that he would, or did,
in fact, favour one side at the
“expense of the other. The Court”
locks at the impression which would
be given to other pecple. Even if
. .. he was_as impartial as could be
‘ nevertheless if right-minded perscns
would think that, in the circumstances,
‘there was @ real likelihood of bias =
on his purb, then he should not sit.
essasrsraes The Court willnot ecnguiie
whether he did, in fact, faveur one
side unfaicrly. Suffice it that
. : . reasonacle people might think he did.
f : - The reasen is plain enough. Justice
‘must be rooted in confidence and
confidence iz destroyed when right-
mindad people go away. th¢nm1ng The
Judge was J“duud.

A.RQS;dgnt:Magist:ate assigned to a parish in
Jamaica, has ﬁi&é'é#imihalséné civil jurisdiction. i particular
person mighi ﬁpgeé} bpfore him‘on:c;iminal charges on repeated
occasions. Shoﬁld that ResidGent M&giénrate having heard cne

case be forever disgualified from trying that accused person on
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the ground that there would be:§ realtlikeIihood of bias
in the Resident Magistrate? would this real likelihood of
bias depend don the ?gsplt bf'the”fir$t case? If at the
first trial thé“éécﬁsé&wpérson was found not guilecy at the
end of the prosacu aon ‘s case’ on a’ no case submission, could
that alone give riserto an allegation that en a subscguent
cccasion,; the Eesident_ﬁagist;ate:who recalled the earlier
trial, could not go on o cuite properly try the accused for
a difféfent crime? It seems to' us that right-thinking
menibers of the society would affirm the integrity of the =
Resident Magisirate in presiding over such trials and say -
that the gquestion of bias certainly does not arise.

1t was subm;tted_thﬁt'once'tpe_Resident Magiscrate
conceded that'hélrQCalle& the'eérliér casgﬂ‘the danger of an
unconscioué'bias;éxisted3;1fﬁéiaﬁthorit;eé relied on by
Mr, Saunders_do'shqﬁ that the chrt“shculd be mindful cof the

conscious as well as the unconscious bias; and that this

might affect juéges of all degrees. In R. v. Liverpool City

Justices ex_pdrté Topping:(19§33 1 4ll E.R. 49C Ackner L.J.

cited with approval a passage from the judgment of

Frankfurtez J. in Public Utilities Commission of the District

of Columbia v. Pollak (1952) 343 U.S. 451 at 46€-67 to this
effect: o | | i

"The judicial process demands that a
judge move within the framework of
relevant legal ;ulcs and the

" covenanted modes of thought for
ascertaining them. He must think
dispassionately and submerge private
.f$allng on &very aspect cf a case.
“Thére is a good deal of shallow talk

.that the judicial robe does not .
change the man within it. It does!

~The fact ig that con the whole Judgns

‘do lay aside pr1v¢tu views in

- discharxging chg;: judicizl functlons.
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"Th$n is achieved through training,
pr0f=5b10nal habits, Self- dlSClpllne
and that fortunate alchemy by which
LR . ’men are’ loyal to the Obl;g&tlﬁﬁ thn~fﬂﬂ3'
which they are entrusted. sut it is
- also6 :trué that reason cannctdGontrol : = -
the sub-consciocus influence of
fealings of 'which it is‘unaware. e
- When there is ground for believing
“thdf sueH unconsciocus feelings may.
operate in the ultimate judgment, or
way not fairly lead others to - o
believe that they are coperating,
jadges recuse themselves,: They do
ngt sit in judgmeni. They do this
Eqr va vurlaty of ré&sons. The '
guiding consideration is that the
S adiinistration of‘?dsﬁice should A
reasonably appear to be QlSlntbrCSL”
&d z2s well as be'so in‘fact. ST

At the SChga-of the ‘trial when it was brought to

the attention of the learned ‘Resident Magistrate that ‘he had

oﬁugh éérlier Qccasion heard & portion of the evidencs of the
complalnant; the hualden“ Maglstlute made no gtutemenc, nor dia
he glve any 1nu1car;on that he had formed any view of the
complalnanu, or ¢f ler evidence and he certalnly said nothlng
concarnlng the appellanL. Theze belng ncthing in tche ccnduc;
of the Res;dent Magistrate to indicate a tittle of hias; from
Qﬂat séurc&-could'the reality of a likelihood 6+ éven &

susp cion of bias arise in the mind of a vight-thinkingﬁﬁéfébn?

hls Coux* in K, N. Ruel uordon f;9b;-76) 14 WeI.R. 21, ufter

considerution of tie judgment of Devlin L.J. in’

kK. v. urnsle_f Licxysing JhSClCcS {1960) 2z All E.R. 703 which

madge expxess ‘eftreﬁu Lo unconsc.Lou<~ bias,; was able to say:

"he learned resident magistrate who
8. a trained lawyer must Le taken
o have disabused his mind of any
. powledge he may have gained from
"he previous trisl, and must be
.. gken to have dpplxed himself to the .
"kBues presented tc him in the casé
f the second information.”




Ruel GOLuon haa been conV1cted for a Road Trafify
ofruncul§n the: morn_ng of October 29 1958 and later on that
same dhj tht same nealuant Mdgl strate proceeded to try him
on a second charga of g ureacn of the Roaﬁ Traffic Law. The
sacond conQLCLlcn was upheld on appeul and the allegation of

-

bias regec*;a.

Canpbell v, buglph (19 3) 5 W.Ii.R. 346; 8 J.L.R,
143; exempllflcs thie C¢rcumstunce where the Resident
thleratL having élscred;ted a pla*ntlff in one case, heard
a sccond case b_oughL by Lhe san» plaintiff for a similar
remedy. .This s¢cond trial was held to be obkjectionable as
that plaintiff and indeced any informed onlcooker .would.think-
that plai ¢:f s case could noc be talcly Lrled by a Rﬁblden
Magistrate who hced doubts about the plalntxlf‘s Vcrac+py.;_

This appeal has nothing to do Wlth eaministy atve
convgnience, Thislis'not a case where ex facie, an quust .
Drccgduru was beinyg pz oppaa up with az guments that to act
otherwise would be ruinous to the administration of the
Residept Magistrate's Court. Useful as they may be in rélwanz
_;;;cgmst”ncesp wa»find no reason to raly on thelé;cta in

R. v. Liverpool Clgj JUSL1CLS (supLu} where it was said that

administ Lch convenience shoulq never take precadence over .
bad system. |

On the facts of the instant case thédigafnéd
Resident Magist~ate had ﬁct adjudlbat&u in any meaningful way
upon the evidence tendered by the prosceution in the case
against Cﬁristig and had_mgfély acquiésced in the decision of
the présecuter to offer ro- fusther evidence. If an inference
could be drawn from this, it would certainly not be one that
the Resident Magistrate was so overly impressed with the

gevidence or the demeanour of the complainant that this favourable
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impression would last for one year and four moniths, that is
tu say from January 1587, when Christie was dismissed to
April 19%48 when the appellant's trial commenced. In our
view Che appellant has ngt shown that any person who had
knowledge of the facts could have formed the impression that
the appellant was unlikely iv obtain a faixr trial before the
Resiuent Magistrate due to hig congcious or ungenscious bias
in the case.

There was no merit whatever in the ground of
appeal which complained that the Resident Magistrate improperly
resiricted cross-examination of the complzinant or that the
verdict was unrcasonable having regard to the evidence. It
was the function of the Resident Magistrate io evaluate the
avidence and to give weight to the discrepancies in the evidence,
e found the discrepancies in the defence irreconcilable and we
s@e no basis upon which that finding could be reversed.

For these reasons weg dismissed the appsal.



