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SUPREME COURT CRIMINAL APPEAL NOS. 70, 72 & 73/86 /A ////// .
194 N
,// fo:f(

BEFORE: The Hon. Mr. Justice Rowe, P,
The Hon. Mr. Justice Carey, J.A.

The Hon. Mr. Justice Downer, J.A,

R. vs. CLIFFORD DONALDSON
LEROY NEWMAN
ROBERT IRVING

F.M.G. Phipps, Q.C., & Wentworth Charles for appliicants

Miss Yvette Sibble for the Crown

3rd May & 14th July, 1988

CAREY, |J.A.:

These applicants who stood their trial in the High Court
Division of the Gun Court between 22nd July and 1st August, 1986 on
an indictment which charged all three fogether with illegal possession
of a firearm (Count 1), robbery with aggravation (Counts 2-3) Donaldscn
only, atftempted rape (Count 4), and Irving for rape (Count 5), were

— convicted upon these counts before Walker, J., sitting without a jury

and sentenced to varying terms of imprisonment. There was another
Count (No. 6) in respect of Donaidson, which charged rape, but a ver-
dict of not guilty was returned in that regard.

They now apply for IeaQe 1o appeal their convictions and on
their behalf Mr. Phipps has argued questions of law and of fact, and
mixed questions of law and fact, with commendable econcmy and lucidity.

These we will detail later in this judgment.
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The facts upon which these convictions were founded are as
follows: On Saturday 27th July, 1985 at about 1:30 in the morning
two youﬁg women (whom we will hereafter refer to as Miss X and Miss:Y)
were on their way home from work. They had taken a taxi from their
wéfkpiace and having been deposited at the foot of a hill, béﬁam.

climbing The.pa#h‘fo_fheir respective houses. At the half-way mark

2

up'The hill; they pauseq_fo have @ congersa?ion, and while so:engaged
Twp men approaghgd,;”They demanded that the women hand.over their..
rméné; aﬁa-oqg of These men who was identified as the applicant
Donaldson,_@asarmed with a gun. Miss X was-relieved of her hand-bag
an? a ehain which she“wgre around her neck.
pA lp_fhe'meanfimg, the other young woman, a cousin, was also
being_robbea of.her hand-bag by another man. Donaldson, it was zalleged,
%h;n:dragged away the woman he had robbed, intimating to her that, he
invended to have sexual infercourse with her. But his victim did not
sharg a similar desire,. Shg.he}d onto a free as he endeavoured to
pull;her?along another ?récka§n the hiH.E AT %hjs point, another man
came up and Donzldson handed the gun_fo him. With both hands free, he
pullgﬁlher panties down, and itried to penefrate her from behind but
despi%é his frenefic endeavours, without any success. He then desisted.
Another man identified as the applicant Irving, came on the
scené:”.He was known to Miss X before, as "Ballerina®. His opening
sally was a2 threat accompanied by the usual expletives, to kill her.
He Thenhfpréed her into a bending position facilitating his sexual
assaulfiuboﬁ her. A?;The seme time, Donaldson put the gun to her neck.
as a meé%s of fnducfﬁé hef‘cooperafion. She_ was sTill gg}ding fast, fo.
The tree and resisting as best she was able. Just before Irving
succeeded iqrrayisﬁ?ng Mjsgix, she qujced The,$hiqd_gf tpa;irio¢ charged;
viz., “Néﬁﬁ;n" appréééﬁp“ Qé wajkedwﬁp and_down the road - "like he was
keeping duty.” He paésed Qery close to her whiie she was being raped, .

Apart from keeping guard duty, he never spoke.



"Doﬁeldsoh*who had*apparenfiy-ooved'away, reTurned' advised
"!rving Thaf +he ofher o!rl had run off nd ordered Newman +o come. on,_*_

V*Thﬂse evenfs were Then snTerrupfed by shoufs for heip by Miss- Y and

o her. mofher from Their house whlch was. close bY«' The men aIE departed :

"fprecipira+ety and at Tha+ +tme MISS X satd she counTed 7 men. ak*ogeTher.
-3'Mtss X made for her coUsen s house where she reporfed her ordeal fo her

gcou51n s moThera- She esf;mafeo ThaT her experlenCe [aSTed some Twenfy

"-ftve m:nufcs

- S0 far as the Ilghfing condifions aT Thc Tlme of The rape wenf
she Tesf!fled ThaT she was eble to make ouf feaTures by a’ Eighf attached
' To The back of house, The beam oF! giow from whtch il!umlnaTed The ?rack..
'ﬂﬁAT an 1derr1f:ca+10n parade heid on 30+h Ju{y, she IdePTified Donaldson
| as. beang one of hcr assaxlanfs | L
| '_f Mlss Y aiso gave evudence before The loorned JUdOG wnfh
o respec+ fo! lsghfing for The purposes of ldenfaflcaflon,_shc saad Tha+ .
' f+nere was a sfreef l:ghT aT +he foof of “the: hl!i wh[ch casts Ifs g!ow |
°e+o The p0|nf where They nad s‘l'oppe'4 to converse Of The Two men who
'_ftrsf approached Them at: Tha+ p01r+ Donaidson was: prev;ousfy known +o _:
:'her as "S+reng+h” “He it was who held onTo her cous;n Her assatlanf
.“demanded Tha? she hand over her [explefive delefed] money._ Evenfuej!yx
"-.anoTher man nomeo Porace , Who was never charged arrived,, He.wasrfotd
To search her- hand bag from which' he removed a goid chatn and: cash
-Two Hundred & Thlr*y four Do!lars ($234 OO) She re!afed cerfain
”V;evenfs w;+h respecf +o herself which fook place subsequenle, buf Their
“':relevance +o These applscenfs ~is ques+|onable | : |

in The evenT she gof away from These men and ran home

'”'ﬂ?Wh!Ic she was, recounfang her. experience To her mofher, +here was'a’

*fjknock'onlfhe;door,_ 4 wes her: cous&n, She was'in & disfressed
“ffcohdifioﬁ,fﬁ' - | . | |

L Af_-an'__iden{i_f_i{;a%i_ohﬁ "par_adé; '-_She._al_-s&b.: pointed out
Donaldson as the man who held her cousin,.;Miss.Y.saiﬁ-she-ﬂever‘sawc'

‘{é-guh'fn.fhe.possessioh of any of the men that night. -



Ah;apbﬁﬁpafion,.which”was granted, was made by learned
counsel for the Crown to freat Miss Y as ;lhos+ilgdwifness because
it épﬁéared that the witness in her statement o the police, had been
r@gonded as saying that Donaldson was armed with a gun and had stated
to the contrary in the course of her examina?ion—in-chief. We are
unable To appreciate why such an application was thought necessary in
the first place. It merely resuited in an unnecessary and undue pro-
longation of the Trial. There was also 'some evidence from the witness
‘as To the reascns for her giving evidence contrary to her statement.
She alleged that she had been threatened with death by a girlfriend of
one of the applicants.

In his defence, Irving, who contented himself by making a
statement from the dock{ Te?%ely said that he was at Lyssons at the
time of the incident and knew nothing of any robbery or rape. He
called a witness who said that the applicant Irving assisted in her
bar at Lyssons between the hours of 3:15 p.m., 26th July and 4:00 a.m.,
of the next day. She VOuchgafed_Tha+ the Three zpplicants often
- frequented her esfablishméﬁ%band.sheﬂconfirmed that both Donaldson and
Newman attended there in féélearly hours of the Saturday morning
following the incident. When pressed she gave the hour of Donaldson's
arrival as 12:3C a.m., and his departure at . just after 4:00 a.m. She
also swore that although she was aware of the allegation against
Irving, and indeecd Newman, she only spoke out in favour of lrving to
the police. Y

" Leroy Newman also choose to claim the sanctuary of the dock
in order to state that he knew nothing about any rape and to deny +h§T
he was known as "Rail-up™.- He suggested that he was being framed . ",
deliberately by Miss Y, the motive for which was that her brother had
kicked in his deor and wounded him. '~ 1

‘Dona fdson was-equaTLy]bﬁieféﬁ“He‘haq:gone to a bar owned-by

Miss Clarke, the witness called on behalf of lrving, where he had a



s+0u+ and remained unf;l 4; OO a. m° “Sfrengfh“-was no+ his-name,

o dei;verlng h!S J deuFT IT occupled Some: Two hours.- IT was !engfhy

bu* con51dered A disproporflonafe perlod of fhaT +lme, however,.,
.Qéé spenf |n bbraTing Mlss Y. whom +he Iearned Trla! Judge had earller
'faiiowed +o be TreaTed as.: nosflle.; He fhoughf IT necessary To demon--
sTraTe +ha+ her evudence Was. unrel:abie. In +he resui+ he accep+ed
Thafrshe had been rObbwd a finding based he said on his rel:ance
i.l on The corrobora+1ve ev1dence of M:ss X Hc cxamlned w;ih some. Cﬁre
fhe dlscrepanCIes in The ev1dence of M:ss X9 wh:ch were: aden?ifled by
counsel who appeared bufore Him and conc!uced hl: anaiysas of. her

'éﬁ evldence WiTh These words a+ page 248 :

'  ”As a matter of facf l found her: To be an.
- absquTeiy truthful w1fness, a witness upon:

“whom This Court could rely. .l believe every.
- bit of the ev;dence Thaf she has given in.
Th:s Cour+ A ST L S

. He a!so fouﬁd Thcf +he ftrearm whlch Donatdson had ‘in hus pésse¢sion g
| was a real fnrearm . i B | o |
| . We can: now. consnder The sever=! grounds of appea!
respecf of which Mr. Phlpps soughT and obfatned leave To argue._ This
i; : +[£§+ area’ of comp!ulnf was That ?he thdence as: +o ldenftflca+1on of
- soughtt noT have ca!lgd upon any of The applscanTs.: !f conTrary +o h|s
;: subm155tons, fhere wasa: case To answer Thon fhc verdtc+ was: unreason- 
_3able and could: not be! supoorfed havzng regaro To the- evsdence.j;Héff; .
.?5- ma:nfalned Th 3. serlous defecf in The JudgmenT was the obsence of:
47 'corroborafion of the v:cTtm S ev1dence,_tn circumsfances where the

o l}fria! Judge dld noT aT any Time.ln hlS summafson, say, fhaf he. warned

H’_'himself of The dangcr of acflno upqn“fhe-un;orrobqrafed:ev1dence.qf,:
::f?he ViCTIm of a s xual assau!f fd-fﬁi3 :].ﬁz ol
Thﬂ eVIdence as’ To The circumsfances in which M|ss X sa:d

',she was enablud o Idunflfy The appllcan+s may be con5|dered under fhe o

L her assa!lanfs by MISS X Was: so unsafnsfacfory fhe Iearned Triai Judge-_--



following heads: . .

(i)

Lighting -

- _The.episode.of the robbery occurred in the-early morning

along a roadway half way up 2 hillside. Now counsel;for the Crown

asked -the following .question on this question at page 7:

§

' She'

. YMISS LLEWELLYN: Now, "Miss X', before we

go any further, you said it was 1:30 in the
merning. How were you able fTo make out that
these were the men, how were vou able to see
that they were the men; it was 1:30 in the
morning?

"_A., There was light on the bottom of +he hill

and we could recognize the persons coming
cver the hill, that it was men. There is
a main road and there was a light at the
bottom of the hill.

HIS LORDSHIP: . "Just a light at the bottom?

A, Yes: '

MISS LLEWELLYN: What kind of Tight?

A. A street-light."

I'so elicited the following answer in response as to the existence

of any other Iight source -

nQ, " Now, apart from the light at the

bottom of The hill, were there any
other lights along that road?

A. | Not at the time.

HIS LORDSHIP: What?

A.  ° ‘The light focus on the hill, the bottom
of the hill and if you leaving the hill,
you can see somebody going across the
street or coming up.

MISS LLEWELLYN: From the light?

A.. From the light..

HIS LORDSHIP: So, there was no light immediately...?

A. There was nc light on Top of the hill.

HIS LORDSHIP:. So, where you were stopped?

A In the middle of the hill..

HIS LORDSHIP: That is where you stcod up when
these men reached up o you?

A. Yes,; sir.



As to the distance of the Iigh?'source_fromtheir pesifieni;
e 1t i aboufz»chains,-“ﬁ’ R
As To The l;ghf source a+ +he scene of The repe, aT page 17 the exami-
nafion Iﬂ—ChleT proceeded Thus L R
f'"Q.ZK Now, how were: you able To make ouT fha?
: it was FBa!Iertna‘ ri gh+ There by the -
tree? S
ﬁ_-A,efe}_saw,his;face,;flgeeﬁjhjﬁii
Q. Weli,'iflwes 1?3051htfhe:morning.
A Where he comes There is- Leonie's house
- .and-two. more. houses nearﬂbyﬁ one of the
shouse: has a light at: The back, It was.
.focusing in.the road,

: Q? _ Thls |s where The Tree was7

A It is near-by to the Tree,-:f is over.
S There and the Tree is herc. (indlcaTlng)*

RCIDE Prox;m:?y of assallan+ and ViCT!ﬂ ;

" The Two_men-who approached;#he-fwo;young women;geaﬁeiup"to
-~vs¢hem,:'These;menaspoke; - Miss X-couldgmakegouf,fheqmah whqdpleced:+he.
gun at her neck. This man shewlafer-idenfified-as:ﬁonaldson:p-AfTer
the. robbery, Donaldson embraced her: and 1nflma+ed that he was minded
to have sexua! 1n+ercourse wlfh her. They boTh walked along: in this
way to the top of the hill.... It was;af~#hys;f4meafhaf Donaldson

: aTTempfed'Tonexually:assauif-hef.j-HexThen £efT and.]rving;whom she.
knew before came up.: He raped her Hewmenrwaefin.a#fendance; he was-
+he man on. senfry du?y marchlng up and down the road - Obviously, these
two applicants af one. Tane or.aeefher were in quiTe close proximity to

Miss X.

(!Il) PreVIous know!edce of assatlanfs

V Donaidson was nof known +o MlSS X buf The other. two men
were known by Their nscknames. Ervang as ’Bailer;na and Newman as
'Ranl«up o The devence suggesTed Thaf Newman and The victim's brother

were 1nvoived ina fracas in 1983,---" '
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. (iV) Buration’
“The whole’ incident lasted about twenty-five minutes. That was
“the estimate given by the victim.

We can now look at the submissions. The I1ghting was described

K
s

by ME.’Phipps as inadequate, but we do not think that quite describes the

situation. 'Plainly, the lighting was not ideal. It was not daylight.

“But the amount of lighting necessary for purposes of recognition or

"identification will depend on other factors. . |+ does not stand in

isolation. Proximity of the witness to the assailant or assailants
cannot be ignored. The nature of The offences committed in the instant
case, put the w1+ness and the apptlcanTS at ciose quarTers. In The
lighting conditions described by The w;fness, she was quife able fo

discern feafures and To recogn:ze or ldenfify her assailants. Then the

durafton of The epnsade viz, 25 minutes prOV|ded more +han ample

opportunity for the witness carefu[fy to scrutinize her aséailéﬁfs, the
applicanfs.

The law as settled in R V. Wylle (1977) 15 J.L.R. 163 enjoins

That in cases where The ev:dence for The prosecufion connecTing The

,accusad w:fh +he cr:me resfs who[ly or subs?anflally on V|sual

ldenflflcaflon Then "what matters is fhe quallfy of the identification
evidence" Per Rowe, J oA (Ag.} as he +hen was at p. 166. On our analysus
of the evidence of identification which we have been at pains to detail,

we are of opinion that that evidence more +han met the standard required.

There*w5$ eﬁiﬂence fif=+o be:leff fdfa”juﬁy as to the identification |

of these applacanTs, and Thus To connecf +hem w;fh the offences charged.

If the iearned +r|ai Judge accepfed Mrss X as a. wnfness of fTruth, as

71 o

indeed he musf have, +hen ?here was evndence upon which he could arrive

at a verdict adverse To The appllcanfs .The-subm155|on with respecf 1o

the lack of quality of the identification evudence, mus+, in our view

fail.



1t was sfronqiy pressed before us Thaf snnce The naTure of The

- case called for- corrobora?ion, There was .a dufy on The parf of The Trlal-i. .

' Judge o make: TT ctear +haf he. had direcfed hss mlnd to The dangers Of

'_acfang on The uncorroborafed eVIdence of The V|c+rm of a sexua! assauff"'

Thns Cour+ in R, V. Dacres (unreporfed) S C. C A..6/87 dafed 315?'7-;

:1 July, 1980 was ca!ied upon +o consader a snmllar p01n+ ln +ha+ case
- It was: urged Tha? The learned TrIal Judge falied +o adequafeiy dlrec?

- warn, and adv1se hlmsetf of The law and ev&dence in relaTton To

| idenTificaTion.z Rowe J A., (as he Then was} dei:vered The Judgmenf of s

the. CourT comprtslng Zacca, Carberry, JJ A., and h!mseif sald ?hls af
- page 10:. i ' |

_ ," Y'The cases on: ldenthucaT;on eV|dence have nof
"5_esTabI|shed any- pr1nc1p|e that:in the absence.
" of a particular warning as fo- the dangers. of "
Coidentification: evidence there would be an -
cosviirregubaritysin o thes Trlal nofw:?hs?and:ng +he

'U'.qual[Ty of The evndence - .

We are now betng urged To !ay down a rule of prac?sce +ha+ ln

sexual cases Trled by a Judge of The Supreme Courf 5|Tfing anne ln The _3a'd3

: H|gh Cour* DIVIS!OH of The Gun Courf fhe Judge should sTa?e ThaT he haS“}i

:]warned hlmself in- Terms that make tT pafenf fhaf he has 1n mind The r:ska-

.of conv;cTnng on: The uncorroboraTDd eV|donce of The V|c+:m._ ThlS Cour? 5_.fﬂ

dld nof Then accede To The th;TaTton To !ay down ruies of pracflce

_ regardlng cases |nvotv1ng stua! ldenfiflcaflon,_buf posnTed ouT ThaT
"-.wifh reseecf To sexual cases differenT ConsideraTIons appised,: i+ was: d?
l. puT in Thls way aT page 10 o | |

';”He enT:rely agree- Tha? fhe serIes of cases
. beginning with B. v. Biand endlng with
o Altv. Alirplacesa dutyon the Jjudge not
- only To: have ‘the caution in mind but to
“express it fully, cerfainly whete the o
“omatrimontal offence: alleged is aduifery._-
o Butithis.rule was developed ina very
-~ narrow’ ang’ spec:ai class of cases which
"~ today held: a: decreasnng sngnlflcanCc ln
- England’ due’ to legislation abolishing
oo specific.matrimonial offences as the: S
' ﬁ_“ground for d!SSOfUTIOﬂ of marrfage “v;!ﬁ*f R L

el
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We suspect that this.opinion may well have given counsel confjdence in
advancing the present. submission..,

There can'be 1ittie :doubt that the cases establish that a jury |
must be warned against the danger of acting upon the uncqrrobora?eq;_éj
evidence of the vicfim of a sexual assault, and that this rule applies
with equal force in cases where Tﬁere is no dispu+é That fﬁersexual
offence has been committed and where the only live issué is identification.

by AN

See a trilogy of cases R. v. Sawyers. (1959) 43 Cr. App. R. 187;

R. v. Clynes (1960) 44 Cr. App..R. 158 and R. v. Trigg.(1963) 1 W.L.R,

305. We would add that the sanction imposed to ensure compliance with
___'_*__“ . . b ;

S

the rule is Thef;hégg?ﬁérdf the . conviction. In R, v. Trigg (supral,
Ashworth, J., said: i .
S in pr|n01p|e this PourT feels +haf cases
in which no warning as to.corroboration is .
given, where such a warning should be given,
should, broadly speaklngg not be made the

subJecT cf The proviso in Secf:on 4(1) of
The Crimtnai Appeal Act 1907.°

In a case +ried wnfhouT a. jury, The Privy Council" dec1snon in

Chiu Nang Hong v. Publlc Prosecufor (1964) 1 W.L.R. 1279 is apT. There

the Board interfered with a conviction for rape where conTraEy to the
conclusion of a frial Judge sitting with a jury, that there was
corroboration of the victim!s aliegation of lack of consent, when there
was not. Their Lordships then said this at page 1285: N

-+ "Their Lordships would add that even had this
been a case where the judge had in mind' the
‘.. risk of .convicting without corroboration, but
" nevertheless decided to do so because' hé was -
-~ convinced; of the truth of the complaipant's
evidence, nevertheless they do not think that
the conviction could have been left to stand.
For in such a case a Judgg s:++rng alone,
- shouldy. in Their Lordship's view, make. JF
clear ThaT ‘he has the risk in ques+[on in his
' mind,i:but nevertheless is convinced by the. '
evndonce even though uncorroborated, that the - ~ i .0
“case agalnsf the accused is csTablLshcd beyond
any reasonable doubt. No particular form of
-words is-necessary . for This purpose: what is
‘necessary is that the judge®s mind upon the
maTTer‘shou!d,be‘clear!yurgvealed.”,



__3,C0ur+ in fho evenT of an appea!) ThaT ,;sf%s;;_,,:_

el

We Thsnk ThaT we shouEd follow Thfs rule. and 51aTe in posnT:ve

;zl,Terms Tha+ a Jggge 51+fing a1one in fhc frial of any sexuai offence,%fftﬁ"

' shoutd sfafe.or ﬂake IT clear ln his suwma?aon (wh|ch :s for The beneflfﬂ

%, no+ Qnty of fhe parTnes before hlm, bu+ aiso for The 3551s+ance of This

"?F{EQ{}he hos T mlnd the daﬁger'5 of convicting on.
,“_;fﬁe victim's uncorroborated Tesflmonvr and -

”'oee(bluﬁneverfheless, he s saTtsfled, so Thaf he o_e o
feels sure, ?haf she :s speaking *he Tru?h

1f;gThe lncanTa+:on of fhe correcT formula may well be lrrefragable proof

o ThaT The Judge 15 _ nscrous of hls reSpon51b|IlTy To gtve a. reasoned

'Judgmenf We reTurn:To R v. Dacres (supra) where we said af paoe 12 :f'

ffﬁf”By vnr*ue of be;ng a Judge a Supreme Cour+ Judge
- shiting as. @ Judge ‘of the ngh Court; Division of
- the Gun’ Courf - prac+1ce glves & reasoned decision
o for comzng Yo his- Verd:c+ whather of: gutIT or .- S
. innocence. " In: this reasoned” JudgmenT he is expccfedf_"
. to:-set out’ ?he facTs which ¢ finds: to be’ proved i
o andwhen: There is a con*i:cf of- ev:dence ‘his’ method: - -
of resolving The confilcf The ‘judge wo
U the benefit of The speeches of CounSel'“ it
C. be romembered that in the Gin Court all’, 1CCU
. persons are enT:Tled Yo legal aid and are’ iegaliy
.77 Y represented, and we'do noT think counsel could
Coarisitail o draw the- Judges aTTenTion +o any aspecf of
"".L?he case ,.;.W.- :

- Judge s:TTnng an The ngh CourT DlVlSion of +he Gun Courf To defermtnepg‘{i

_whefher the Tr;al Judge has faEIen :nTo error e:fher by app!ylng some

ru!e |ncorrecfly or nof app!y[ng The corroc+~pranc;ple. Lf. Then The ;1;

- Judge lnscrufably malnfazns 5i1ence as +o The pr:ncnple or prnnc;ples

: whtch he IS appiy:ng To The facTs beforD ham, t+ becomes dcfflcui? :f
'_nof,;mposSIblefforﬁThe,Cour#;ioﬁoafegor; The summaf1on as a reasoned
| oné,'_:- e S .

in a Trnal on. a charge of rape zn The Czrcunf Cour+ or in the f.f

: ngh Cour? DIVlSlon of +he Gun Cour? Tho requ:remenf for The fr:buna!

~to be aware of The dangers of conv1c+|on on The uncorroborafed evadence} =

of The vacTim |s The same. ln The former cQse, ?he Tr E'Judge is ,o:

- requ;rad to. glvn The warn[ng in h:s chargo ?o +he Jury,_ln The laf?er,

s



P

the tribunal must wakn itself: it is no' less important that he must
be seen To‘ﬁbrs¢)_ The judge is at liberty to use.such language as..

manifests The awareness on his part.

In the present casé; the learnad trial.judge did not at any
time advert'fo thé ‘rufe that he was ‘conscious-of the dangers of acting
on the Uncorrobdrated testimony of ‘Miss X, ‘but despite the dangers he
fél%TET'éafe 6 écf‘on'fhe'evidence because he wasiﬁahyiqced she was . .
speaking the ftruth. We note from the addresses of counsel” that neither
couﬁ%éf?ﬁhé:appoared below, made any reference to the rule. That could
have been due To inadvertence or good manners, but that cannot relieve
the trial judge of his duty to demonstrate his awareness of the
prindiples relevant to the case before him.

We have come to the conclusion that we cannot allow the counts
upon which the applicants were charged with rape or the attempt viz.,
(counts 4 and 5) to stand.’

I+ was also submitted that +he evidence adduced did not amount
to proof thet the object placed by Miss X in Donaldson's hand was a
firearm within the meaning of the Firearms Act.

Wle are quite unable to accept this submission and largely for
The same reasons given by the learned trial Jjudge. He said this at
pages 255-256 of the record:

............. : it was a real firearm, otherwise
what was anybody going to fake and ‘shoot de gal'.
Twice Donaldson told one of the other men with
whom he was in company, to shoot de gal, and the next
next time Ballerine told another man, the man who
was holding the gun while he was raping Miss Hanns
to shoot de gal if she dicd not open up. So what
were They going fto shoot de gal with, a real gun,
that is what they had, they had 2 real gun."

Newman was convicted on the charge of Illegal Possession of a
firearm. That conviction was based on Section 20(5)(a) (i) ,which enacts

as follows:

"Any person who is In the compaay of someone who
uses or attempts fo use a firearm to commit -

(i) any felony™.
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~The: prosecufion ai!eged That while Newman was. marching up and: down Ilke
senfry, lrv;ng was. engaged rapang MISS X Af ?he same- Time anoTher

: man Was. menacnng her and lrving was encouraglng him To shoof her lf she

. were nof co»opera?ive._ Newman; t+ was saud ‘was in #he company of a.

-f””felony_charge has failed .the s+aTu*ory presumpfaon is: |noperebi and

'yj_consequence hls convac?lon musf be quashed.

"ffman using a T:rearm To comm|+ rape or fo be more preclseg aidlng and

'abefflna +he commission of +ha+ fe!ony by lrvxng See;ng Thaf The

ln The resutT ?he appizcaflons ror Ieave To appea! are: Treafed

Fi_as The hearlng of The appeals.- As To Dona!dson, hts appeai lS dlsm:ssed

:'if_zn par*.' The conv:cTIons on: CounTs 1 2 & 3 are aff:rmed wh:ie The

' f:conV1cfion on Coun? 4 IS quashed The senfence seT aszde, and a verdlcf
_:and Judgmenf of acqulTTaI ts enfered on: ThaT Counf |

As Tc Newman and Irv:ng, Thelr appeals are ailowed Theur

ff;conv;c?xons quashed and fhelr senferces seT aStde.u A verdic? and Judgmanf

“aof acqurf?al. Tered in respec+ of each The Courf dlrecTs Thaf The ﬂ"

.fLsenTence ln regard To Donaidson wnl! begin To run from ‘the date of

”:éconv;cT:on.




