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The appellant Clifford Swaby was charged in the Resident Magistratds
Court for +he parish of Saint Andrew on April 28, 1988. The offences in respsct
of which he was charged were two, namely indecent assaulf and assault occasioning
actual bodily harm., He was acquitted of the count for Indecent assauit and
convicted on the other count and wes sentenced fo pay a fine of $400,00 or fwo
months imprisonment a2t hard labour in default,

The gist of the evidence given by the complainant was that on
April 26, 1987 about 9.30 in‘fhe morning she was at hcme. The appellant came
and demanded money for repairs tc a tetevision set which he had reputedly effected.
The complainant sald that the television set was not working and that she had
already pald him the sum of $45.00. She said the appellant grabbed her around
her neck, she gave evidence of certain acts which is contended would amount to
indecent assault and in addition she said ThaT_The appel lant punched herw*wiée

on the left side of her face, boxed her on her right ear, kicked her in her teff



side; he thereafter ieft with the +elevision set. She immediately made a
report to the Patrick City Police Station and on that very day she had -
mediéél treatment Tor hef face, which she said was swollen and painful. The
medicatl evfdence adduced was that the complainanT was found to have tender-
ness and éfighf swelling to bo*h:cheeks and it was consistent with injury
inflicted with =2 biunt instrument. The injury was of recent origin, that is,
fn the past twenty-four hours,

On +his evidence the learned Resident Magistrate made findings
in support of the assault occasioning ‘actual bodily harm, This was aftfer
learned attorney Mr. Ballentyne had addressed the court, inviting the court
to reject the evidence éf +he complainant. The learned Resident Magistrate
made a specific finding that there was no medical evidence supporting the
complainant with reference to assault to her left side, but she fievertheless
stated that she accepied the area of her testimony relating to the assautt

+o her left side. This implies that even without the medical evidence the

iearned Resident Magistrate would havé been prepared and was prepared to find

that the complainant had béen'assaulféd and had suffered actual bodily harm.
An aspect of the appe!lan?'s case which the learned Resident Magistrate
found strange was fha+ on other occasions when he had cause to visit the
complainant he went aione, but on this occasion, he went with persons whom he
called as supporting withesses, no doubt fo buttress his evidence that there
was no assault whatsoever on Thércomp!ainan*.

Before us, Mr. Manley 5ubmiffed Thaf ?hg Y?rdiqT.was“unreason-

abie because The Indecen+ assaulf was so inextricably linked with and was so

'-much in?egraTed as & part of the overall assault, that any finding that the

éppelianT was not guilty of indecent assault should necessari?y have resulted
in a finding that he was not guilty of any assault whatsoever. He thus
criticized the learned Resident Magistrate in effect for not having considered,
as It was put in the ground of appeal, the indivisible nature of the
complainant's credit having regerd to the pecul iar circumsfances of the case.

We regret that we found the submission not persuasive.because there are many
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reascns why the learned Resident Magisfrafe could have found the appeflant
not guilty of indecent assault. The verdict of nof-guiify could have been
pased on a doubt in the learned Resident Magistrate's mind, It coﬁ!d be
+hat the learned Resident Magistrate feit that the acts consfi?uffng fhe
indecent assault were done involuntarily without znimus in the cqursé of The
overall assault. We cannot say In the absence of specific findings of‘The '
jearned Magistrate relative To This count that the verdict of not guf!fyrwéé
based on a finding that .the complainant was felling_detiberafe lies and that
such ‘lies were of such a sericus nature as to render her testimony in respect
of the other assault totally uncreditworthy,

With regard to the offence of assauit occasioninglacTuél deily
harm, the complainant gave evidence of being hit To her cheek and to her
_ side. Medical evidence, as already stated, was adduced which’confirmed that
she had suffered injury to her cheek, however slight. We cannot sayrfﬁaf oh
the basis of this evidence the learned Resident Magistrate ought not to have
come' To the decision to which she came. She was entitied to find the accuéed
gui Ity as she did. In the circumstance +he appeal is dismissed. The

conviction and sentence are affirmed.



