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_' SUPREME 'COURT! CRIM';'NAL- APPEAL: NO: 181787

- BEFORE: . The Hon. . Jusﬂce Carey, P, {Ag.) S
SR ‘The Hon. Mr. Justice Downer; J.A. -
l_'The Hon. MlSS Jus?lce Morgan, J’A‘-:f

 R..v. CLIFTON STYNE

- Miss er++ei8fbbfé'fof:Crownf ]fe ;rfgf;rf;; e

' -CAREY P. (AG)

' Roheid'ParrfsﬂfQF]aﬁPefiaﬂf"_“fc:.fafeiu;'.r”'-:ﬂi'rf:a-::_f-.j L

7+h & 29+h November, 1988

A+ The Sf James Ctrcua+ Cour* held ln Monfego Bay on 8+h Oc?ober,

1987 before McKaan, J., and a Jury, The appellanT was coanCTed on an ;'

Va lndic%men* which charged h:m and Two ofher men wifh The offence of repe._;

:] in The even? The o%hers were. acqulTTed and no Ionger concern us.-':

The facfs wh:ch need only be ou?!:ned were These- The v;cTim

' M!SS J had gone +o a dance To coilecf money owed her by a fr:end buf had
..remalned w:fh +he frzend and her escorf‘and had some drinks and danced
:'5_A+ some poun+ ln fime, fhe +hree persons who were charged forCibly
'eremoved her from +he dance hali +o some room 1n a house where each man; in
-:+urn,' raped her. She knew The appeilanf before because he had made
;f overTures of friendshtp buf she ﬁad nof responded To +hese. Subsequenfly, __.'
:tfeshe po;n?ed ou+ ait Three men +o +he poiice as The persons who had
esexualiy assauifed her. Tne appeilan? To!d The poiace Then Thaf she was .
:h;s woman and he alone had 1n+ercourse wnfh her.. Thls The appelian?

’:conf:rmed In his s?afemen? frcm ?he dock

The :ssue Then for fhe Jury was consenf vei non._ On The Crown s :

"I_:case, Thls Was’ sexual :nfercourse wi?hou? consenf by force or fear. On- -




FEE

'-.on corrobora?lon. She- eaan

'   The defence, IT was consensuai sexuai :n?ercourse._ On fhe aufhori?y of

L R v Robsnson (unreporTed) SCCA 109/79 daTed 22nd January, 19?9 +he

.?ria! Judge was obf|ged +o dlrecf The JUFY on The mens rea. of the

if_appiscanf The learned Tr:al Judge,:an The presen? case, d;d not, at

e

. any Txme, adverT ?he Jury s affenf:on fo The app{:can*‘s SUbJECTIVG

"'Infenfion,_ lf This were The sole ground of appeal we would have been

- _consfra;ned To apply The prov;so fo SECTEOH 14(1) of The ’ud:cafure
":f(Appeltafe Jurisd|c+1on) Acf for on fhe facfs even w1+h The correcf
.iﬂ_d:recfions The Jury would, in our v:ew, 1nev1Tany have ro*urned The

. same verd|c+

Buf There was a more fundamenfa[ maTTer w:Th WhICﬂ we musf

o now deal The learned TrlaJZJLdge as she was requ:redg geve direcfions

n Thxs way af page 9

O "Now i have: fo warn you af Thls sTago or
_ The danger of conv:cflng gll or any of -
_ _iu.these men-on the uncorroborated: STaTemen;
S ofn This witness alone.  The: law; I weuld-
oosay;incdts: w1sd0m, says that it is not
L ThaT it is. sTrtcTiy necessary, but becou
-mpeopie can;: cry rape for all sorts of -
.. purposes and’ reasons; it is: aiways safer To
have some supported: CVidence from some .
”_person other-than the comp!asnan? and To
establish that the offence took: piace, and
- supported evidence calls for corroboration;.
- that is, it can. come:from the very accused

;:.hlmself -So.you will need some material,
:;_parf:cui?r °v1dence and that I will chow you
: in a whiie a I: Tle Eafer on,ﬁ__,' o

 -We quesT;on fhe !earned Judge S sfafemenf +ha+ The warning lS noT

':;JsfrlcT!y necessary We ?h:nk,IT :s_a requiremunf w:fh wh;ch a Judge as "

o obliged +o compiy, a? The peri! of hav;ng an appeal agazns? any con=
3 v:cf:on be;ng allowed The warnlng zs, we would emphas;ze,_an fmperaflve _.
”Efand ough+ noT To be wafered down cr g¥ossed over° We said so ln _ i

'fR v, Anfhony Lewzs (unrepor?ed} SCCA 205/79 dafed 26Th chober, 1981

36?h OCTober 1988

-:See aiso R v” Everfon Wtilsams (unrepor?ed) SCCA ?19/ tad . ' 

Buf The iearned Trla! Judge re?urned ?o ?ﬁe maffer af N

;Page 35 She eXPressed herse!f Thus.  "



".et us lock at the matter of consent.
Is there any evidence, Mr. Foreman and
members of.the jury; which.will -support
the complainant's allegation that she
. had.sexual -intercourse with each of these -
men under the circumstances, and that she
did not consent. The rule is applicable, -
as | mentioned before, in all sex cases;
it is easy.-for a woman tc cry rape and
call any man's name and say so and so
-1 raped me, it.is easy to-level the charge
- and it is difficult to disprove, and the
olaw. ino its impertinence or ‘ignorance, used =
.. To say that women are so confused they
- don't know what they are thinking or what
they are saying and they have severat
. reasons to-cry. rape when rape has not-
taken place s

In R, v, WIiiiams {(supra) af page 8 The Court underscored the serlousness

of the warning:

"We five it iIs true, in an age when sexist
observations -are anathema to some: sections -
of society. But the reguirement fo warn

a jury of the:dangers:of:convicting on the
uncorroborated evidence of the victim of a
sexual assault;-has:not been-modified or
abolished. -The observation that it is easy
to cry-rape and:difficult to refute the -
allegation, is, we think, as valid today eas
when it.was first expressed Human' neTure,
we venture to think, remains the same over:
the centuries. /At alE events, the authorities
by which the judges are bound;-require«fhaT
the warning to-the jury .is not. one to be-
glossed over or for:which apoiogles ‘need-be
made. The law is that it is-dangerous and:
unsafe for a jury to convict on The uncorro-
borated evidence of 2 woman or gir!. . They"
may only do: so: haV|ng patd duer heed to ?ha?
warning.” -

We are wholly unaware of any-aTTempTe-To alfer, medjfy”er
abolish the wernlng elfher in Thls Jurisdrc+ion or indeed in any ofher
Commonweal?h Jurf,diCTLcn. The desirablllfy of refasnlng +his rule has
been considered by Law Referm Committees: sn +he UnnTed Klngdom and
Australia. See foofnofe 15 aT page 222 Cross on Evndence (5+h Ed|+lon)

These direcflons wh:ch we have C|+ed are absolufeiy
impermissible and lnexcusab!e. We mus+ condemn Them in The sfrongesf
terms. The clear duty of a trial Judge is +o dlrec+ The jury on The law
applicable to the case. It is no part of the judge's dufyufo express
personal IdIosyncra%ic Qfeﬁs on the Iew In the course Qf_a.summing-up; Theﬂ

Court room is not 2 lecture theafre.



"She sa:d +h.s a+ pago 36

We no?e Thaf fo!!ow;nc This dlafribe on The ra}son d*efre

of The rufe she did nge The warntng in Terms Thaf are unexcepf:onab!e. o
";Buf The damage had aiready been done. .IT couid noT be sazd +ha+ she had

: | broughf home To The Jury ?he sernousness of The warn:ng._-;}”;:; 

The Iearned Tr:al Judge Then wen# on +o cons:der whefher

_ fhere was corroborafaon of The vucTnm s sfory on The lssue of consen?._

'”We wzli Euok a? The differen? aspec?s. f;
;;.W:Th the First. man, is there any - S _
corroboration. in-this, that is: Mr. STyne i e
Is there anything which would: show yot 7 T
- that she did net consent?  So you have to - -
oo dockoon ali the circumstances of ‘the case’ v
~..and you have fo teke in what he said also. SR
. becausg: i f you believe what she Told: you[;a._*w'-- :
.. anc what his witness is Telling you,: hhenf-']_;_
e YoU 1ook onthe whole circumstances’ you sav
T weld, according to how. that s .going;: a
.. person who consenTs .doesn’t have to do. ?n,s
“-.and that and that, as they say; then- you
would ‘have said that too ‘would: support it
- You may also look.on anything that you: :
iomight find Thaf ‘is untrue, that the ccheea _
o has told you'in: this courf or said anywhere
*Q.eise .because the' law: says. a’ !Ie is caaab,c o
N amoun?rng b} corrobora?non 100, 50 long as e
SO youkare:s saflsfled that the lie was Told in P]f.
. this courtiiis’ ‘deliberate and it is’ relafeq
- inany material partictliar to the issue. Youl
- .have . to:remember that when. you come. o see :fT
Citiss par?acuiar *to: theissue, you: have 10
. remember . that maybe it would: be that an :
.. accused man: told<you'a iie perhaps to: whgfe—.ﬂ
_];;gwash hsmae!f or fo: avoad The consequences of
U ihisown wrongdoing or that he" s conscious .
- of the fact that he has done wrong or: he has
S o tell your a-liesto extricate himself, “You: B
'”ii_jgghave To !ook af The facfs of The c;rcumsfances.“ e

'-Lefer af page 37 she fold ?he Jury fhaf There was no corroborafive ev;dence;_ i

' xn The case.'" A

We +h|nk ThaT :n The exfracf sef ouf above,_fhe learned

'1a+r:ai Judge Totd The Jury ?wo ?hings. F:rsT she sald a i:e fold by an -
”'5_3;accused 1s capable of amounflng To corroboraflon and secondiy, whaf fhe
o _accused sa:d rn h:s defence :n Courfcwhlch, zf The The Jury founo o be |

_unfrue, was capabte of amounflng To corroborafion..-”:’*“'

Th:s was a c!ear mzsdirecflon. The accused defence or s

'_ answer To ?he chorge whnch The Jury regecf as unfrue, does nof'become



corroboration of the victim's sTory. in Tumaho[e Bereng & Ors. v. R.

[1949] A.C. 253 at page 280 Lord MacdermoTT :'"Corroborafion may well
he found in The eVidence of an accused person, buT Thaf :s a dlfferen#
i'rrza'i"i'er for There conflrmafxon comes, ;f at all, from what is said, and
not from the fals:fy of wha+ is sasd L dld éh.AfftE:aflon proceedsnc in

South AusTraI%a Napler J. , in Pl#man V. Byrne {1926] SASP 207 af page

211, Napier, J.; said - ”Tne Court canno+ as is someflmcs suggesfed pre- _
'fer the evidence of the mother to ThaT of The defendanf and then use Its
disbhelief of his evndence as ?he bas;s of an: 1nference To be used in
corroboration of the mofher s ev1dence.,;;d;'. e

It was sald .in Credland Vi Knowler 35 Cr. ﬂpp, R 48 That

a lie may afford corroboraflon af IT glves +o a proved oppor*unify a
different complexnon from ThaT whlch such opporTuany would o?herwnse
have borne. | -
The learned Tr:al Judge seemed To have had in mind )
R. v. Lucas [1981] 2 All E.R. 1008 where Lord Lane, C. J .5 said at p. 1011:

"To be capabie_of.amounfing:fo corroboration

the. lie told out of court must first of all

be deliberate.  Secondly. 1t must relate to: -

a material: issue.. Thirdly the motive for’

the lie must.be a-realisation of guilt and a
fear.of:the truth. -The jury.should:in appro-
priate cases be. reminded that people sometimes
lie, for example, in an- attempt to boister up

a just.cause, or out of shame or a wish'to
conceal disgraceful behaviour from their family.
Fourthly the statement must be clearly shown fo
be-a lie by the evidence other-than that of the
accomplice who Is to be:corroborated, fhat is to
-say by -admission or by evidence from an independent
wifness ¥

it shou{d be pOInTed ouf Tha+ lies Told in court can amount To corrobora-
t+ion as the Lord Chief Justice recognized and acknowledged in The-same case.
In this case the learned trial judge sajd -

" .....because the law says a fie is capable
of amounting to corroboration for, so long
as you are satisfled that the lie was Told
in this court, is deliberate and it is
related fo any maferlal Darflcular.

it is clear, however, ThaT s+a+emen?s made by The accused o bolsfer up a Jjust
cause or ouT of shame, or To "whifewash hamself" as the learned Trial Judge



"‘herseif sfafed cannof amounf fo corroboraﬂon°
There was in Th:s case no eV1dence of a ire belng Fold

by fhe appe!lanT by any evudence from an !ndependenT source. See also

S Corfteld v, Hocgson [1966] 2 A!I E R 205

For The: reasons we have :ndlcafed wé are driven to conclude
'.Tha+ The Eearned Tr:a! iudge s dxrecflons on corroborafaon were thoroughly
unsaT;sfacTory.. In idenfifyang as corrobora'l'lonp ev:dencc That was noft,
The [earned Trxai Judge made a ser;ous mfsdirec+ion whlch must, resulf in

_The appeai being allowed We Therefore quashed the conviction, set

aside. The sen+ence and en+bred a verdicf and Judgmen? of aCQUiTTaI.
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