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The Hon. Mr. Jusfsce Kerr, J A..-.-f
"_ ‘The Hon. Nr. Justice Campbell, J. A,
o The Hon. Mr. Jus?nce For?e, J. A. ;

" R. V.. CLIVE JOHNSON

'* ;-DeIroy Chuck for Appilcanf

| TCanuTe Brown for Crown f

JUIV 20 & November 15 1988a :

' CAMPBELL J A.

| The appllcanf CEive Johoson“was conv:cfed of murder by
| :dd:a Jury and senTenced accordtngiy by Blngham,_d., on November 13 1987
. ijhe deceased is Clive. Beckford who dled on chober 11 1935 |
| T :da': The soie eyewnfness of fhe lnCIdanT Consfable |
"’V}lRuperf HuTch|nson Tes?lfled +ha+ a+ abouf 7. 30 p m., on. Oc?ober 11,
"2e1985 he,TogeTher wlfh a young daughfer of hls and C!tve Beckford, then
'%rf a: 17 year oid s+uden+ anendtng MICO Evenlng Coiiege, were walklng on:

'  5a back road ln fhe 1ndusfrial area Ieadlng To Seav;ew Gardens where he -

'freSsded. He heard runnlng foo?sfeps behtnd hum._ He sTopped Iooked

'.'f.and saw four men approachlng. The men on reachtng hlm, hls daughTer
'.f:and The deceaSed encarcied +hem The men’ brandlshed daggers and |
”Ziceplcks and aTTacked Them. The appl:canf Cllve Johnson was one of
T:;The four men._ He had an aceptck abouf 12 lnches long w:fh whtch he
| sfabbed aT fhls wifness and broke a- gold chain whtch he was wearing
'H V;:_around hls neck The deceased :n The course of fhe aTTack on him by

'ﬂTwo of The men, ran off Towards Seavsew Gardens. He was pursued by
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: he knew no*h;ng of The .ncudenT ;n which_? .y

'a These Two men.one. cf whom was.armed w:fh an. 1cep;ck samniar |n tength
to Thaf whach Jehﬂson had whaie The ofher was armed w;Th a very big
:3kn1fe more llke .2 cuTEass._ Wlfhln 3ess Than a m:nufe ?hese Two men
.reTurned from uhelr purSUtT and JOlned The oTher +wo in: ?he con?Inuung
-aTTack on’ Hufthinson. Hrs young daughfer was selzed by The men and

_Threafened w:Th |nJuries, The wrfness, ran off buT sfopped afTer a

shor# djsTance ;

anked around and saw ?haf The men had released hls

'1 daughfer and were runn:nc away.; He wa;+cd for htS daugﬁfer and

; con?;nued on his way nome¢_ Abou+ 2 chains from where he had been under

t-aaTTack he saw C!ave Beckford foided up ln The paThway w;fh a gaping
.sTab wound |n The region of ?he chesf He +r|ed +o llff Beckford The
{IaTTer gasped wenT !tmp and paesed away. The W|Tness was able To

7: observe Johnson for abOUT 6 To 7 mlnu?es wu?h The ald of elecTrtc

o ltgh?lng whlch shone on The bacm road from The yard oa a nearby a-

| '_Tacfory buuidlng.é Two days Ia?er on OcTODer 13 aT about 8 p m.,.

“he saw Johnson on'a pa*hway nearby fo Seav;ew Gardens.' Johnson

: putled a kn:fe and s?abbed a? hlm._ He was fhen armed w;Th a suamach!na
'.gun. he Tlred one shof Therefrom whlch felled Johnson who was fhen

"aseized and Taken lnfo po[sce cusTody.e ﬁ;*ffff:‘ex-

The appitcanf :n hls unsworn sfa?emen? from the dock said

vdeceased was. kflied.. But

| on: a ntgh? ln chober he was shoT by Consfable Hufchlnson who wrong!y

'.accused h:m of beung one of The men who kslied hts fraena.

Before US Mr. Chuck has submlffed Thaf.:_

=(a}{;\he learned frfal Judge mlsdlrecfed

-0 the jury on the mens rea for murder

S dincthat he fefT 1n+en+10n as:’ an.g'“
o obJecflve Tesf : 1;5_;:f$;;;':

- {p)JjThe dlrecfion of +he Iearned trial”
--jf,:Judge on .commorn des:gn was lnadequafe e
o and: m:slead:ng,”;__- i i :

' ”a(c):2+he fatiure of The_iearned Trtal
o 3’Judge to Ieave mansiaughfer to. ?he
- Jury amounfed To a: mlSdirCCTiOﬁ._
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Ground 'h' above is crucial fo an appreéiafiﬁn of the
smeisgiohsﬂ¢h gféﬁhds'ibi”ahd'ici'éhdaaccordihgly is considered

;’¥ir${;ﬁ_ - . T |

The learned trial Judge in d:recflng ?he jury on

common design sald +this:
" "The crown relies on a doc?rine known in
[aw as. the docfrlne of .common . des.ign.
It operates in this way:

" where two or more persons” join'
together, agree together to .
“carry out some common purpose, -

some common plan, in this case
the' plan is as obvious as The’
night follcws the day on the
fects, the plan was to rob those
Two persons, Constable Hutchinson
" and Clive Beckford, the act of
ohe becomes the act of the other
in so far as these pérsons'presenf
attively assisTlng in the .
© furtherance of this common purposs.
Here, as | sald, there was clearly
a division of Iabour, two
concentrating on Constable i
‘Hutchinson two concentrating on
Clive Beckford; they would be’
equally responsible for any act
which is a natural consequence of
what +their agreement was. In this
casé the matter even goes further,
because -not only were they all
present and all actively
~ participatingin this concerted |
attack on these three persons _
" including Constable Hufchinson and
tThe deceased, but each of them, if
you accept Constable Hutchinson's
evidence was armed and when that -
" situation occurs, if you accept
Constable Hutchinson's evidence
" that each of them was armed, Them it
“is to be expected in those
circumstances that they went there
armed, armed to overcome any
resistance that may be put up by
* _these persons who They were robbing
by force, if necessary. So, the
fact that two ran off after
Clive Beckford, you would have To
ask yoursahves if what happened to
- Beckford:was: therefore in the
circumstances not a natural
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S ”-_“ consequence of wha+ was’ Tak;ng ' ,34
37ﬂ;;;ﬁ;,5L place. Because the only way . i
L you could absolvé or remove -
" blame from these. Two accused 15
':f what happened two: chalns
~down The' road. from: where B
Cons?abie Hu?chlnsen sT:il was - _
. being attacked. by These: Two,. was.; U
'] outsidé ' the scope’ of Thedcommon o
agreemenT _comman - plan.; Once
©you find that there was this: L
e agreemenT to rob;, They. were all -
- armed, There is ths ‘division -

T. of Iabour, Then you - may: wel | say.: LN
that the subsequent chase.and . o o
k|it|ng of Beckford was. a. nafnrat'dg;_,;;m;.qea_

~and probabie consequence of this
~whole attack. ‘M. is not remete .
“fo say on the facts in this case
S . or.for you to ask yourselves Fhe b
quesTion, well, was Beckford sef'“
~upen and Killed to:at least:
- ‘preventihim from: subseduen?iy _
~identifying anyone?  Or was he ;:;:Q
AR R " set upon and kilied because he
oo wasn'toguite-willing to. hand over.
S fohis attackers what they ‘Thouchf o :
-he-had as far as his property was” Qerfffi;,“.e,
o concerned bearlng in mind that
They aii wen+ There To rob .

o Mr. Chuck's compia|nT 1s Thaf The Iearned Trtal Judoe-}

i A hav;ng dlrecTed The Jury ThaT The cowmon pureose was To rob should .

have gone on. To glve a dlrecfion which would have ass;sfed Them 1ng

i de?ermxning whe?her The Two accomplnc s who pursued and ktlied The,H

'%*.:cdeceased had depar?ed from The common des;gn whlcﬁ was’ To: rob He,-
::.furfher compialned Tha? The learned Tr:al Judge s iilusTranon of
:d *he pracficai operaTion of common desngn wh;ch we do noT cons;der.:
'3.-necessary +o s?aTe, was remoTe, mnslead»ng'and.pre;udrc?a{ to The e

]-defence._::;'f;ﬁ*u_f3:"J

We agree +ha+ The |l[us+ra+|on of 2 bank rcbbery‘given'

by The iearned Tr;ai Judge To show how common des:gn Operafes in;:

pracflce was no+ aiTogeTher relevanf To The. _cTs before ham, none-

: The!ess, The direcflon g|ven was nof mtslead:ng, nor 1nadequafe

:.because he expiuc;fiy dlrec?ed The Jury ?ha? The facTs of The case



5.

before them, if accepfed depicted an armed,robbery on Three persons
by four men each of whom was armed wnfh a leThai _Weapon. He directed
~them that each, on The fach,could be satd To have.been aiding and --
abetting the others in’ The tmp%emenfafton of a preaarranged plan
because they ali came up Tpgefher,_fhey engtrgged and selected their
“vietim, - They simﬁifaﬁedﬂé@?faf}3¢g§§:fhe}r:yiciims in 2 manner
designed ¥o prevent an?_of-fhemffrém;gscgpjng.“'They explicitly showed
their readiness To-Use-¥e+hal’yeabons by,a¢fua1jy using them, There-
fore The only further que‘sﬁon' of fa;;?r':'_;éffr-;fro_: be determined by the
jury was whether the two acC?ﬁﬁifCés?Qh§zpQrSuedﬁand kilied Their
selected vietim naméiy‘Beckfbfd_a:few ;ha}6s_éway'from'+he initial
scene of the attack, w§te sq%faf.removedffhefgfrém as to constitute

l their attack a separqfef@pq;q?sf@n;{;gfh@éifqpééry,from The ongoing
cne in which they wgré_sar}ier éﬁgagéd,}Wchh?Wgs still being pursued
against ConsTable'Hgfchins¢h=gnd:fp“whibp}fhé$éfsame accompl fces
tmmediately refurneq-éhd{fn whicﬁ-fhey joine¢ f9}ces'wi+h the other
twa men Including the épplican*.l-dﬁn}his aéﬁecf’of the matter the
leatned +rial judge directed the jury in Thesetwords-"fhe only way
you could absolve or remove blame from these fwe acéuséGT?S'jf what
happened two chains down The*road:from'wheré'Consfab}e Hutchinson
still was being attacked by these +wo was outside fhé’ééope of the
common agreement, common plan.”  In our view this direction was"ciéar
and would have brought ‘héme to the jury +he need fo determine as a
fact whether it vwas one conTInU|ng armed robbery in wh:ch all four
men, armed with lethal weapons,'were actually using them to overcomé
resistance from their victims in Tﬁe'coﬁrse §f which Beckfgfd died.
for whieh' consequence each was:équatly'lfable; We'dcfndf find any

merit in this ground of complaint.



. Ground 'c’ IS snoxfricably l:nked.Q;Th ground T,
':tWhaf Mr. Chuck ;s an effﬂcf saying 15 Thaf stnce The learned Trlal
Judge dtrecfed The Jury fha? fhe common desngn waa To rob ifoj:o;:,
would have been open To Tho Jury +o ftnd ?he appeflanf guiiTy of

: manslaughfer on Tho bas:s Thaf Though he could be said To have JOined

in The common des&gn To do ?ﬁe un!aw-u! acf of roboery wh|ch need

. nof :nvotve serlous bodtiy harm, ?he kti!:ng of C!lve Beckford was

- SO. much ou?s:de ?he scope of Th;s common des;gn ThaT The aope[lanf
- oughf no+ To De held Iaable for a murder wh:ch he did noT acfually
comm:T _ The Ieorncd Tr:al Judgo was fherefore wrong |n d!rec?:ng
':__The JUFV ThaT on The facTs mansiaughTer coufd noT be accommoda?ed
S :_Ne Thnnk Thaf +he basns on whncb Mr. Chuc? sTrucTured

his SubmtSS!OH |s fqﬁfually tncorrecf The Iearned Tr.ai Judge drd;'

-“41 L

..noT dlrecf The Jury ?haf *he commo'“"fagn was roobery SImpi cnfer.

IT is: True ?haT he beoan hzs direc ion ol common de51gn Dy saylng

- in #hls case ?hc pian 1s as obveo”' as The n:ghf followc Tne day, i

o  on The facTs, The p!an was To rob These +wo persons Consfab}e

' Hufchlnson and Cllve Becmford i however, he #hereafTer eiabora?ed
..on The naTure of +he robbery by charaoferis:ng 1+ as armed robbery B

.::W[Th each par+101pan+ armgd thhma.lefhal weapon. He dlrecfed fho"

,:lf They accepfed The ev;dence of Hu?chinson Thaf ?he meh*“

.I-were each armed WE h a leThol woapon Then :n such a SITuaT:on They}}'

RE cou{d 1n+er 1ha+ +he men weﬂ+ armed ”+o overcome any reSIsTance Thaf

3'.may be pu? up cesena by force sf necessary;" 'He conc{uded by

rlanITtng The Jury To consnder whe?h:'?fhe kill;ng of Beckford was

Qihof in rurfharance<3f The plan of a!tafour men To use force where
o.necessary To overcomé any res:s?ance To being relseved of proper?y

' which They *houghT Beckford had




Oh:ThéléTaTe'of_The evidehcé,-begring‘in mind that gach

of +he mén“wa$ arméd with a:lefhal Wéépdﬁ which was capéBIe of

" lnflicting serious bodily harm at the {eas?;.iTJWOuld_lbe wrong for
the fearned trial judge o ieave The issue'of manSIaughTér Tc'The
Juary because it must have been in The confemplaflon of all of Them
+haf The use of either of These, !eThaI weapons could cause deaTh
or a? leasT serious bodtly ;nJury. Thls ground of complalnf
accordtngiy fai!s. | :

Sround 13t complalns of m;sdIrec*non of The Jury on The
mens rea of murder in that the learned trial Judge dlrecTed The Jury
Thaf an objecfive instead of a sUbJecTive Tesf should be applied..
The tearned Treal Judge in conclud:ng h;s dlreCTlons on lnTenflon
said Thus. |

np person is Taken to tnfend +the natural

. and. probable consequence of whatever. he
or she doces and that is the sorf‘of .
objective standard which you apply 1o
The facts in this cese in determining
this question of inmfention.”

The. above, as conCeded'by-iearned'crown counsel

constitutes a misdirecfion.-.If_is-clear1y,in.confliéf with the

decision of fthis .court . in . R. v, Loxley-Griffiths  S.C.C.A.

31/80 (unreported) which was expressly approved in R. v, Roy Thomas.

S.C.C.A. 105/86-{unreporfed).Thaf;Th? j?§fmgjw§n+gntjonMjs_aiWays a.
subjective one. .Learned-croﬁn“counsel has however submitted that
since on the facts, no circumstance exists from whlch an infention
other than to kill or cause serious bodily injury could reasonabiy

be ‘inferred, the misdirection. did not deprive the appeilant of a fair
opportunity of having a verdict of manslaughter brought In by the.
jury because on a correct direction, the jury would inevitably have

arrived at the same verdict.
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" The tearned Trfalijudge;referred-*ohfhe.evidence of

' c_ConsTable HuTchinsoh-Tha?”ﬁe'saw Clive Beckford fying in the road
-suffer;ng from & gaping wound tn The reglon of h:s chest. . He then

L dlrecfed The Jury fhus._.

AL 1f you were: ?o conciude that
it was one of these twc men who . ran
afver Clive Beckford, plunge this .
big-knife;resemblingfa cutlass into _
his.chest,. and that his death resulted
from that act then you could safely
conclude, if you find.that this would

. be a reascnable infererence to draw,.

- that that person must have- intended:
either death or serious -bodiiy. harm

. which is serious’ bodliy 1n3ury To :
Ci;ve Beckford "'_' ' L

in our. v!ew, :n The absence of evndence To she conTrary

o -dlspu?tng The nafure of The wound and The weapon used, a 1ury left
Cowith a dlrecflon as in The paragraph above wouid snev:?abty conclude
: 'Tha+ deafh or serlous bodliy ;nJury was lnTendvd Once the Jury

B furfher conciuded ThaT The common desfgn was armed roboery haV|ng a

scope embraceng The use of ieTha[ weapons and Thaf *he appel lant was

'_a fu!} parfacupan? There:n,';+ wes, tnev;Table ThaT Thelr verdtcT
'_-wou!d be murder. As no.. subsTanT;ai m:scarriaqe of Jusfice has
. ac?uafly occurred by *he masotrec?;on we. wntl Treaf The appltcafion

'lfor ieave to appeal as’ The heartng of The appeal and app!y the .

prov;so To. secTton 14 of ?he Appeilate JUFISGICT!OH AcT To dismzss

"_The appeai whzch is accord:ngly dssmfssed



