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ROSS J.A,

On 24th November, 1983 the fthree applicants were convicted in
the Home Circuit Court before the late Parnell J., and a jury on an
Indictment charging them with the murder of Horace Fowler which took place
on 3rd December, 1982,

On that day at about 11.30 a.m. the deceased Horace Fowler was
driving his Datsun van along Olympic Way to his factory on Spanish Town
Road. ke had with him one thousand do!lars in change which he had obtained
from a bank to pay the employees. The applicant Barnes who was in the
back of the van asked the deceased 1o stop at @ point on the road. The
other two applicants had come up and stopped at the corner of Fourth Street
and Olympic Way. The van stopped at the same spot, and as The vehicle came

to a stop the applicant Johnson went to the front of the van, shot Fowler,
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It is convenient at this point to note that the key witness for
the prosecution was one Larkland Green who had given evidence at the
preltiminary inquiry into the charge before the learnced Magistrate, but as
he was killed before the trial began, his deposition was admitted in
evidence by the learned trial judge and read to the jury.

Leave was granted to each of the attorneys-at-law to argue
additional grounds of appeal filed on behalf of the respective applicant.

The Court first heard Mr. Edwards on behalf of the apptlicant
Winston Barnes. The additional grounds of appeal which were filed and
arqued were:

"1. The learned trial judge failed to direct
the jury on manstaughter in relation to
Barnes. He did not direct the jury that:

(i) to convict co-defendant of a
particular crime that arisas
from a common desigh to commit
another particular crime there
must be satisfactory evidence
that the concert extended to
sach such crime.

(ii) Where two or more joint
adventurers go out together
in joint possession of offensive
weapons, if one of the adven-
turers deliberately fires a
revolver and kills the victim
the others, if death or serious
injury was not intended by them
must be acquitted of murder, but
will be guilty of manslaughter.

2. The only avidence against Barnes was the
deposition of Larkland Green. If is
submitted that the learned frial judge
should have exercised his discretion and
not have zllowed it in evidence. The
learned trial judge should not have
allowed in evidence the deposition of
lLarkland Green."

The relevant evidence as to the circumstances of the shooting was
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the back of the van called out "hold on, driver.% The deceasad stopped
the vehicle; the other two applicants had just come along and stopped at
the corner; Johnson went to the front of the van where the driver was
seated and pushed a gun through the window. There was an explosion |ike
a gun shot, after which, Johnson was scen running with the gun and a bag
which he did not have when he went up to the vehicle. Johnson was closely
followed by the other two applicants.

In the light of this evidence, the learned trial judge at pp.
172-174 of the record, directed the jury on common design in these words:

"Now, where two or more persons are acting
together to carry out a common purpose,

what Is sometimss referred to as common
design, you will find then that each would
be allotted a certain part, a certain job in
executing the job. | will give you a

simple example.

Whenever you hear about a bank robbery, it
is not onec man doing it. You may have fo
have at least three, four or five of them.
One may be the man driving tha motor car
with the engine running cutside; another
man, the man who walks up and down |ikc a
policeman watching; another man would bu
the man at the entrance guarding the place,
and the other two would be The ones who
would go in thers now fo hold up those at
the till and take the money. So if while
the two of them are inside there holding

up the place to take the money or counting
the money theoy should shoot or kill anyone
in there, aven the man outside with engine
ready is quilty of murder too, because that
was the part he was to play; and you would
think it is common sense. The law says
that in a situation like that where two or
more persons are acting together in order to
effect a common purpose, each allotted a
certain fask in order to carry out the purpose,
then the act of one is the act of all,

Now, In this case | have already summarized

to you the evidence according to the deposition
against each of these accused. The part,
according to the prosecution, that "Redman" was
to play, he was first of all to take a hop and
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"1f that is what you accept, Mr. Foreman
and members of the jury, and there is no
reasonable doubt about it, you entertzin
no reasonable doubt about it, then each
would have played a part, in {aw, bring-
ing about The death of Mr. Fowler in
circumstances in which It would be murder.”
it was plain on The evidence to which we have adverted, that each
of the applicants had a designated role in achieving their common purpose

of robbing Mr, Fowler and using such force as was necessary. There was a

clear inference which the jury was at liberty to draw that Barnes had

arranged to be in the victim's van and se¢ek to have it come to a halt at a

preg-arranged location wherc the other two applicants would be waiting 1o

use the necessary force to relieve Mr. Fowler of his employees' wages.

(“x\ That necessary force involved the use of a firearm which was discharged the
morent the vehicle was stationary. There was no evidence that the victim
had offered any resistance, the action was well timed and co-ordinated. In
our judgment, there was not a scintilla of evidence, on which the learned
trial judge could properly have left a verdict of mansiaughter in respect

of Barnes, for the jury's consideration.

The defence of Barnes was an alibi: it was not that he was

/

ﬂ present but had not agreed to the use of a firearm, or that he was unawarc
| that his co-adventurer, although armed, would have discharged the weapon.

We think, therefore, that the learned trial judge's directions were adequate

|
[and apt in the circumstances of this case for on the facts, the clear
intention was to shoot tha victim no matter what.
In regard to ground 2 Mr. Edwards submitted that the learned trial
Judge should have exercisaed his discretion and should not have admitted in
evidence the deposition of Larkland Green as the prejudicial effect of this

cvidence outweighed its probative value. In support of his submission he
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provided for the admission in evidence at a trial of depositions taken at

a preliminary inquiry where It is proved that the deponent is dead or so
ill as not to be able to travel or is absent from the Island or insane. In
this review of the law and practice on the admissibility of depositions

at trials, Carberry J.A. fraced the development of the law through a large
number of cases decided both here and in the United Kingdom. In the course

of the submissions, the case of R. v. Donald White (1975) 24 W.l.R. 305 13-

J.L.R. 217 2 decision of this court was cited. There the appellant was
charged with the murder of the proprietor of a night club who was shot by
one of five armed men who staged a holdup on the night in aquestion. The
accusad was alleged to be one of the men. The club had two gatemen. One
gave evidence in which he was unable To recognize: . the accused as one cf
the gunmen. The other purported to identify the accused as onc of the gun-
men, and gave evidence to that effect at the preliminary inquiry. The
witness was therefore the only person who purported to identify The accused.
The witness was shot dead before the frial of the accused and the
prosecution tendered his deposition under the provisions of section 34 of the
Justices of the Peace Jurisdiction Act. Thg learned trial judge admitted the
deposition.
On appeal, in a judgment written by Graham-Perkins, J.A. the appeal
was allowed. Of this judgment Carberry J.A. said in part -2t p. 40:
"In Donald White it was argued that on the
construction of the statute the trial judge
had a discretion, and that it was wrongly
exzrcised when he admitted the deposition.
[t is an unfortunate feature of the judgment
that it sets out only a portion cof section
34 of the Act, and more particularly that
it left out the proviso, which as we have
seen expressly gives the trial judge a
discretion in the case of absence of the

witness from the jurisdiction and insanity.
1+ alen rocorde diceant from the orevious
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Further at p. 42, Carberry J.A. went on to say:

"With respect, it would appear that in

Donald White the court was really

concerned not with admissibility but

with the quality and content of the
deposition so admitted and ifs relation

To the other evidence in the case, and

that as in the earlier case of Hamilton
(1963: supra) the effect of the evidence

was to lead the court to conclude that

iT was unsafe tTo convict in those
circumstances. |1t would, we think have

been safer to rest the decision on that
grourid than to rule that *the trial Judge, In
the proper exercise of his discretion

ought nct to have aflowed Brown's deposition
to be placed before the juryl®

In R, v. Scott & Walters (supra) the accused were convicted of the

murder of Abraham Roberts on 25th September, 1980; Roberts was a member of the
Istand Special Constabuiary Force and carried a revolver. While having a
drink in a2 bar with a lady two men entered the bar, cone of them snatched the
revolver from Roberts® waist, shot him, and both fled. What connocted the
accused to the incident was the deposition of one Cecil Gordon given at the
preliminary inquiry held before the learned Resident Magistrate at the Gun
Court. Cecil Gordon did not give evidence at the frial c¢f the two accused.
There was evidence that hé died between tha time of his giving evidencc at
the preliminary inquiry and the trial.

AT p. 55 Carberry J.A. said:

"The section (i.e. section 34 referred to above)
in our judgment makes the deposition of
witnesses who have died or are toc it to
Travel fTo court admissible without the consent
of the judge, whereas his consent is naeded
when it is a case of the witness being absent
from the Istand or affected by insanity. In
the former case the Crown need only tender the
deposition, and the onus of successfully
appealing to the judge to exercise his residual
discraetion to exclude it lies on the accused
and his counse!. {1t is for the defence to
establish the facts or factors that make i+




7.

"will be important differences in the onus of
proof and on its application depending upon
which particular cause for admitting the
deposition is being advanced.

While Donald White's case shows the discretion
being applied to the admissibility of
depositions under the Justices of the Peace Act,
section 34, 1t does not draw the distinction
Indicated above as to the onus of proof, or the
onus of moving the court. The discretion
basically is to exclude for cause to be shown,
and the onus of showing that evidence otherwise
admissible ought to be excluded is not a light
ong; it was not in fact discharged in either
Selvey's case or Sang's case. As to review of
the exercise of such a discretion it is well
settled that this court will not interfere with
The exercise of a discretion by the judge below
unless he has erred in principle or there is no
material on which he could properly have arrived
at hls decision. We have therefore come to the
conclusion that the deposition of the deceased
witness Cecil Gordon was properiy admitted

under the provisions of section 34 of the Justices
of the Pzace Jurisdiction Act, and the consent of
the trial judge was not required under that Act
for its admission.”

The decision in R. v, Donald White has therefore been overruled by

R. v. Scott & Walters which clearly lays down the law relating to the

admission of depositions. |In the instant case, the facts ars similar

To those in R, v. Scott & Walters: evidence had been adduced that the

deponent was dead and the other requirements under the Act satisfied. The
fearned trial judge quite rightly ftherefore admitted the deposition of
Larkland Green in evidence. This ground therefore falls.

{1+ was further argued that the learned ftrial judge should have
exercised his discretion and excluded the deposition of Larkland Green,
although it was legally admissible in evidence, cn the ground that the pre-
Judicial effect of this evidence outweighed its probative value. Before

we deal with the discretion of the judge to exclude evidence it should be

said That the cogency and the weight of this evidance could hardly have been




The discretion of a trial judge to excluds admissible evidence
from a frial was dealt with In the leading case of R. v. Sang (i979) 3 W.L.R.
263 by the House of Lords, in which it was held dismissing the appeal, that:

"(1) a judge in a criminal frial always had a
discretion to refuse to admit evidence if, in
his opinion, its prejudicial effect out
weighed its probative value,

(2) that, save with regard to admissions and
confessions and general ly with regard to
evidence obtained from the accused after the
commission of the offence, the judge had no
discretion to refuse to admit relevant
admissible evidence on the ground that it was
obtained by improper or unfair means, the
court nct being concerned with how it was
obtained,...... o

in The instant case, as already pointed out, there was no question
of the prejudicial effect of the evidence ocutweighing its probative value, the

evidence had not been obtained from any of the applicants, and since the
trial
evidence was relevant and admissible the learned/judge had no discretion to

exclude it from the trial. The submission is therefore without any merit.
Supplementary grounds of appeal were filed and argued on behalf of
The applicant Washington Desquottes by Dr. Wilidiams. They are:

1. In his summing up the trial judge misdirected
the jury in that he failed fo tell them if
they found the first asccused had shot the
deceased they could only find the sccond accused
guilty of murder if the only reasonable
inference that could be drawn from his associa-
tion with the first accused before, during and
after the shooting was that he was present,
alding and abetting the first accuscd or he
was part of a pre-arranged plan to rob The
deceased and to use whatever force was
necessary to achieve that object.

2. In his summing up the trial judge did not
adequately direct the jury how to deal with
inconsistencics found in the depositlon of
the deceased Larkland Green and between the
deposition and other prosecution evidence.

Y]

The trial of the 2pplicant Washington Desquottes
was unfair in that:
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"4, The directions of the trial Judge on the
crucial Issue of identification werc
inadequate; there was no warring of the
danger of a mistake, the |imitaed
opportunity of the sole eyewitnass to
recognize the applicant was not pointed
out to the jury, nor were the
inconsistencies in the deposition of the
sole wyewitness.,

in all the circumstances of the case the
verdict was unreascnablce and cannot be
supported having regard fo the evidence
and/or there was @ miscarriage of Justice.”

Ut

Ground 1 related to common design and ground 3 related to the
failure of the learned trial Jjudge 1o exercise his discretion and exclude
the deposition of Larkland Green. Those points have already been considered
and no further comment is calted for.

Dr. Williams' main argument was directed to the issue of
identification, the basis of his complaint in grcund 4. He submitted that
although the eyewitness Green had known the applicant Desquottes for more
than a year the opportunity to recognize him was limited; he said That no
warning was given in the summing up in regard fo the dangers of Tdentification
evidence, or the possibility of mistake, particularly, as in this case, the
witness giving The evidence had died prior to the trial and the jury were
therefore unable To assess his crediblility and reliability. In support of

his submissions, he referred to R. v. Junior Reid (S.C.C.A. 8/81 dated

20/7/83) and asked the court to say that the witness here had only o flecting
glimpse, as In that case,of observing his assailant,

The evidence of identification contained in the
deposition of Larkland Green is disclosed at p. 80 of the record as follows:

"l heard the accused Winston Barnes who
lying on the floor of the van called
out "Hold on, driver' and the drivoer
Mr, Fowler stopped the van. | Then
saw the men who had come along Sixth
Street stopped at the corner. They
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"I saw Clovis Johnson went to the front of
the van where the driver Mr. Fowler was
sitting and pushed a gun through the
window. | heard an explosion |ike & gun
shot and saw the accused Clovis Johnson
with the gun in his hand running down
Sixth Strect, followed by the other ftwo men.

ﬂ Clovis lohnson had a bag in hand which he

C;‘ did not have when he went up to van.®

In his deposition Green further deposed that he was standing about
eight feet from the van whan it stopped and that he had known the three
applicants for some time; he had known Clovis Johnson for more than twenty
years, Washington Desquottes for more than a year, and Winston Barnes for
about two or three years. It is alsoc In evidence that the incident took
place at about mid-day or soon after.

This incident happened then, in broad daylight and the deponent
<\,' Green had ample opportunity to see and identify the three accused all of
whom he had known for some time prior to the incident. He was very close to
the deceased's van and Therefore to the applicants at the time when the
deceased was shot. Accordingly, this was not a case where it could be said
that the witness had merely a fleeting glimpse,

The learned trial judge, at p. 174 of the record, after reminding
the jury of the burden of proof as well as the standard of proof, said:

oo "The alibi which each accused has raised in
(. ' this cass must be destroyed by the

""" prosecetion as part of the general burden
of proving guilt., Even if you reject out
of hand the alibi which has been raised,
that is, that he was elsewhere, you would
still have to examine carefully the
evidence, the deposition of the deceased
witness and in particular you take intfo
account the fact that he could'nt be here,

because he is dead, for you to see him to
evaluate his demeancur. |f on the totality

of the evidencs the prosecution satisfies
you to the extent that you feel sure, then your
duty will be to do your duty and to return a

verdict of murder against all of them. The

R
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While it is desirable and indeed expected that judges in the

court below should loyally follow the guidelines suggested in R, v, Whylie

25 W. LR, 430 (1977) 15 J.L.R. 163 it must also be realized that there is

no invariable incantation or shibboleth that must be invoked. The
circumstances of each case must be examined, for it is tThe cogency and quality
of evidence which is of paramount importance. A failure to warn the jury of
dangers Inherent in visual identification cases, it must be borne in mind, is
but one of the factors to be taken into consideraticn in determining tho
fairness and adequacy of a summing up. We think that in This case the quality
of the identification evidence was good and there is nothing we could sece,

To detract from its reliability. The learned trial judge, as was his duty,
left the jury to determine whether or not they accepted as true, the contents
of the deposition, mindful of the absence of the deponent which prevented
their seeing and hearing him, This ground of appeal also fails.

We turn now to the grounds of appeal filed by Mr. Saunders on behalf
of Clovis Johnson. There were nine grounds of appeal filed which we do not
propose to set out as they cover more than six pages. Much of these grounds
and the main arguments were directed to the admissibility of the deposition
of Larkland Green and Mr. Saunders made submissions supporting those already
made by The other counsel.

In ground 6, complaint was made that the learned trial judge
failed to assist the jury in respect of the "substantial discrepancies"
between the evidence of the witness Percival Brown and the deposition of
Larkland Green.  The only discrepancy which merits any comment relates to
The name of the street at the corner where the deceased's van stoppad. In his
deposition, Larkiand Green stated that the van stopped at the corner of
Olympic Wa, (along which it was travelling) and Sixth Strect; he also said

dFhat b accticrd laesbhrne~n sarnd Neernnint+oe camey alanma Sisth St and etosnned
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spot was about eight feet from where the van stopped. There was evidence
from Miss Sterling, a witness for the defence that Mr. Austin's bar was
situate at the junction of Fourth Street and Olympic Way. In his summing-
up, the learned trial judge referred to this discrepancy and suggested
that i+ was not particularly important because Green had also placed the
van near Austin's gate. |t is clear that they were all referring to the
same spot, and That the reference to Sixth Street was most likely an error
for Fourth Street. We are of the view that the learned trial judge gave
adequate assistance fo the jury in raespect of discrepancies in the case and
the complaint in this regard is without merit.

For the reasons set out above the applications for leave to appeal

ware refused.




