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THE HCN. MR. JUSTICE LANGRIN

R.V. Commissioner of Custons and Excise
Ezparte h & P Farm Produce Co. Ltd. -
ant hndre Chin. s

application for Orders of Certicrari
anc Fandanus

kxr. Encs Grant and ¥Mrs. Samuels-Brown for applicants 1nstructqﬁ\ // 7
oy Scctt-phoorasingh, Honnick & Samuels—Brown. e

Lr. bnCrew Irving for the Respondent instructed by Directcr cf
ftate Proceedings.

HBeard: May 31, June 2, 3, 4, 18, 1293 -
5 October 20 1993

IANGRIN, J.

This is an application by A & F Farm Produce Company Limited

“n¢ Andre Chin for judicial review of the decisicn of the Commis—
moner of Castoms and Excise which was communicated to the applicants

by kotices of Detenticn and Seizure dated 9th znd 15th March 1553
respectively.,

The applicaticn for judicial review is brought by leave
granted by Cccke J. cn Hpril 7, 1993. The applicants seek an
order of certiorari tc guash the decision of the Crmmissicner of
Customs and Excise to issue the said Notices and/or an créer of
randawus directed to the Commissioner to release the gocods and
container detained and seized under the said Hotices, subject to
payment of the proper custcm duty.

With this introduction I must now turn tc the events which
ied tc the instituticn of these proceedings.

The first applicant is registered and incorpcrated under

tne Ccmpanies Act of Jamzics and carries on a business as importers




z2nd cdealers; while the second applicant is its Mansging Director.

On or about the 17th February, 1993 the first applicant
purchased from Sunlight Foods Inc., Miami, ¥lorida, 900 cases
of margarine being 45,000 lbg in weight at the normal price of
U5. §10,800 for sz=le tc its customers in the aking industry.

The margarine was imported specifically for Clients who wished

tC satisfy the increased cewmand for buns in the aporoaching

#aster season. On srrrivel of the margarine the applicants through
its Custom broker mads all the necessary declaraticons. On the

Yth karch, 1993 the proper officer at the Valustion Branch of

the Respondent valued the goods based on the price purportedly
paic by the applicant.

¥hen the second z2pplicant went to collect the geods on
tne 10th Harch, 1993 he was informed that they were detained cn
the crders of the Kevoemne Frotection Divisicn. On the 11lth arch,
1583 the Hecond spplicant sttended the cffice of the Revenue
Pxotection Division with his Attcrney-ot-Law when they wers
srnded & Motice of Detemticn.

Finally March 15, 1593 a dNcotice of Seizurc was deliverea
to the first applicant., The stated grounds were that the con-
tainer and goods were lizple under Secticn 210 apd/cr 211 because
the entry and supperting documents showed an incorrect value
fcr the goods.

The central issue raised by Mr. Grant <n a preliminary

(i

point is whether hearsay evidence adduced by the Respondent in
the meticn which must be regarded as final proceséings may be
used o support the decisicn of the Commissicner. The applicants
sought to move the Court that the affidavits of the Respondents
shoulc be struck cut. #x. Grant submitted in the mein thet theo
respondent had raised the issue of fraud and had not adduced

any evidence to support it. Additionally, the afficdavits contain

ot

earsay evidence which viclates Section 408 of the Judicature

P

Civil Procedure Cods zince the Court is not fealing with interlo--

cutory Proceedings., Ly

i
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Farthermore, the exhibits relied on by the respondent in
making her decisicn were inadmissible hearsay evidence becausc
there was no proof that at the time of making the decision the
respondent had the exhibits in her possessicn.

Application for certiorari and Kandamus are not designed

te raise issues of fact for the Supreme Court to Cetermine de novo.

The usual course is that the inferior body woul:st have made a prelimi-

naxry incuiry itself and the superior court is generally content
te act upon the materials isclosed at that inguiry and tc review
in the light of them the decisicn to assuume Jurisciction.
Needless to say tnat sllegations of fraud and deception
bedng invelved, the Court should review the facohs with care.

The scle guestion is as to the naturce of this review.

How far can, or should, the court find tho focts for itself,

how far should it accept or consider itself bound cr entitled to

accept the findings of the atministrative. body? . Oz principle cme would

«xpcct that, om the cne aand the Court cxercising its powers of
review would not act ss o court of appeal or attermpt to try or
retry the issue, Howevor, since the criticzl counclusicn of fazct
iz one reachod by the =dministrative body as cpposed to a Jjudicial
200y the Court weuld think it proper to review it in nrder to scé
wnether it was properly roazched within the stated legal framowork.

The Ccurt shouls quash the decision whers evidence was not

such as the authority shouid have relied on or whero the evidence |

. [

1
. . . i/

received does not justify the decision reached. ~r of course any |
ericus procedural irrecularity.
The standaxd of procf reguired in cases of administratiwve

ilaw is the 01v11 st:mv"“rfl and this is regarded as satisfactory

— e

ya—

since the aegree cf prob ad&lltg reguired to tip the belance will
vary according to the nature and gravity of the issue.
Bection 3 of the Customs Act provides as follows:

"For the purpose of carrying cut
the provisions of the customs
laws all oificers shall have
the same powers, authorities
and privileces as are given by
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law to officers of the
Constabulary #Force®.

Section 4 of the Act in effect provides inter alia that:
"Every Act rcguired to be done
by the Customs laws shall be
deemed acts of the Collector
General if performed by any
officer assigned by him",

Basically, the pclice act on reasonable suspicion.

It follows thercfore that the officer who carried cut the
investigations which gevoe rise to the Hotices of Detention and
Seizure purported tc have done so on the basis 21 reasonable
suspicion of there being cvasions of the custcoms laws regarding
imported goods.

#hat then may e regarded as reasonable suspicion? In order
to demcnstrate that there was reascnable suspicicn for the detention
anc seizure of the goods, kxr. kobert Farr. Investigater in the
uievernme Protection bivisicn; the alter ege of the Commissicner of
Customs, sought te adduce inter alia evidence of what was disclosed
to hirm s investigating cfficer in the course of the investigations.
This evidence including the exhibits was admissible not as proct
of the truth of the contents but to explain his state of mind.

It was necessary in this motion for the decision maker to show

r+

hat she had reascnable suspicicn for the detenticn and seizure.

Lee Subrsmoniam v. Pub}}gh?ggsecutigg {1556} 1 WLE 965 f£or the

general proposition which was applied in Supreme Court Civil Appeal

M. ©3/85 Flemming v. Myurs & Attorney Gemeral delivered December

18, 1989. The Court of hppeal in z judgment delivered by Carey P. (.}
made tnis comment at p.13 of the juagment:

"In an endeavour to show that

the poclice had reascnable and
probable cause for the arrest,
learned counsel for the respon--
cents scught to adduce hearsey
evidence <f what the investiga~
ting cfficer told the witness
.ss« in the course of investiga-
tiom. But upon cbjecticn being
taken tihe learned judge disallowed
the questicn. We think the ijudge
wWas wrcng. The hearsay evidence



vwas admissible not as procf of

the truth of the contents but to
explain his state of mind. It was
necessary in that case for the
officer to show that he had resacn-
able and probable cause for the
arresg®,

it may be useful tc restate the following rarsgraph in the
affidavit of Robert Farz:

8., I discovered zlsc that the duty
pryable by the first applicant
had been hased on under-invoicing
anc/cr fraudulent valuations and
conseguentliy the proper duties were
not assessed During the course
of my inves t cvations I liased with
the U.S. Customs Department and
obtained from them a copy of the
Expcrters” Declaraticn made by
Sunlight Foodis Iac., the suppliers
of the aicrementicned margarine to
the applicant, Exhibited hereto and
marked "RE-3¥ is a copy of the said
Exporters Doclaration. The afore—
said Decli:waticon shows a value of
US. 85,750, Had this true valuc of
the margarine been declared the
¥irst apvplicsnt would have heen
liat:le to pay s=dditional duties of
$49,93G.50°,

It is therefore wholly errcnecus for the anplicant to submit

that the Respondent secks o prove the issuc of frasupd throuch the
ffidavit of Robert Farr. JIndeed, no charge is ag yot being dealt
with which requires any rroof.

It is the decisicn of the Commissicner to issue Notices of
LUetenticn and Seizure which is required to be justified befcr-~ this
Court.  There is absclutcely nc legal reguirement ot this stoye to
wrovide the precf demamilc:: Ly the applicant, )

The cases cited on behalt of the applicants cn the proelimi-
nery point are not relovant to the issue hefore the Ceurt. In uny
“Vent the affidevit evidence auduced by the Respondent in my view
foells within the ambit of Section 408 of the Civil Frocedure Coric.
Luch notices must of nccessity bLe preliminary ccts leading to
proceedings which moy or way not culminate in forfeiture. Any strict
evidential proot to which the applicant is concerned must await those

Droceedings contemplated by Secticn 215 <f the Customs Act.



in my view, and I sc find, that the evidence adcuced in {
the Kespendents® affidavit is relevant and admissible to show the
basis cn which her decisicn was founded. The peint in limine
therefore falls.

I now turn to the substantive issue on which the apridication

_—

was mode. The law relating to Judicial Raview of Afministrative
Acticn in Jamaica can ho Lotter understood within the context of
2 brief comparison botwesn the lew relating to judicial revies in
the United Kingdom ani that in Jamaica. The hules of the Suprome
Court in the United Xingdom cdealing with the Prercgative Ordors of
#andamus Prohibition and Certicrari were amended in 1977. In 1978
the new Rules of Court were brought into force. ©rder 53 introcuce?
4 Comprehensive Systoem of judicial roview. By its Rules it ¢nebles

. }0 . _ . , .
“n zpplication/cover, uwndcr cnc urkrclla, all the remedics of certisro-
Yi; maendamus and prohibition as woll as any of the iwivate law
remedics of declaration, injuncticn and even damagas.

The Jamaican Bules desling with Prercyetive Crders of Mandamus

Certicrari and Prohibition and often referred it zs the ¥eGregrr

o

les sre to be found in Judicial Civil Procedure Code {Title 44}

znd reilect the Cimmon law remedies in the United Xingdom pricr

1877 which can cnly enzhle the applicant te ask foor the wrong £ be

Uk right.
In the 1982 White vk a useful statement is made in relaoti-n

o Orlor 53:
"This Criur entirely replaced the
Tcrmer Order 53 and it introduced
& most Deneficent reform in tho
practice &nd jrocedure relating
to administrative law. It creatod
a uwnifosrm, fiexible and comprahon-
sive Code f procedure for the
exercisc Ly thoe Hich Court of its
Supcrviscry jurisdiction cver the
proeceedings and decisions of infervicr
ccurts, tribunsls ¢r other bhodies
of persons cherged with the perfc rm-
ance of public actg and duties®.

This Court cannot, unlike the United Kingdom, while dealing

with these Motions meake wricrs relating tc declarations, injuncticas




and damages.

A fundamental principle of public law as cnshrined in
constituticn is the principle of separation of wewers of the
Legislature, Exeéutive and the Judiciary. Consistent with the
princivle the exercise ¢f powers entrusted to the Executive are
matters for the Executive and the Judiciary cannct in the cxercise
oI its superviscry jurisdiction in matters falling under judiciesl
Yoview substitute its view for those of the Execcutive.

The law relating to judicisl review of arministrative action
has now develcpeo o the stage ot which it is nocossary to establisn

one or more of three grounds in crder to sucoced cn zn applicaticn:

Lo, CC50 v, hinjstex fry the Public Service: (1985) AC.372, 41G.

o

(1} Illegality: %here the decision maker has failed to
understand correctly the law that regulates his
decision moking power e.qg. ultra vires.

£2) irraticonziity: The wWednesbury principle derives from

sssociated Provincial Picture Houses Limited v, dednese

Qggzmggggggggigg {1948) 1KB 223. Thg Aegcisicon must
be so ouitrogeovsly unrceascnable that nc sensible
perscn who bhad applied his mind to the guesticn to be
decides coulsd have arrived at that “ecision.

{3} Procedural improprietys Failure to cbserve the hasic

rules ©f naotural justice or failurc t¢ zct with

Drocecdural fairness towards the verscn who will B

A

4
i

affecte’l by the decisicon.
The Commissicner of Customs and Excise rerohaed in her afficds.
vit 2t paragraph 5 that:

“Having rovicwed the informetion
received Ifxrm Rkobert Ferr she
believed that therc were serious
irregularitics on the part of
the Applicarts in declaring the
true valuc of the goods importe®
by them and s I Airectert that the
consignuent ©f margarine imported
by the &pplicant he seized and
disposed of .... . purswant tc
secticns 230/211 and 214 of the
Customs Lot respectively®.

N

B
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Section 210 of the Act establishes inter ziiz the cffence
and penalty for evading customs laws regarding imported goods, and
provides that the goods in guestion shall ke forfeited.

Section 211 sc far as is relevant provideds:

"I1f any perscon shall ismpert .... any
goods concealed in any way, or packed
in any package or parcel .... in a
manner ozloulated to deceive the
officers of customs, Or any package
containing concs not corresponding
with the ¢niry therecf, such package
and the goods therein shall be for-
feited, and such perscn shall incur

a penalty ....".

Section 214 oprovides that the forfeiture of any gords snall

7.

e cecmed teo include the package in which the sanc are found and
all the contents theroct.

It follows thet the detention and seizure of the 4¢° container

T e em e et A e — A PR

fall within the ambit of the pf&visiﬁnu

J—— . S "

In his submissicn, mr. Grant was bcld and he < pened his
zittack oo the kespondent for misdirecting herself in law in misinter-
preting Secticons 15 & 17, of the Custems hck. ©On the evidenco

Sefcre the Court, he seid the aprlicants have shown that they have

’ .;_’
complicd with the relevant lews and are entitled to have their gocdis
cleared on the payment ~f the assessed dutics.
Secticn 15 s far as is relevant providas:

{1} “Where hy eni¥¥,; cseco... 20y obliga-
ticn has eon incurred for the say-
ment <f fdutiss of customs, such
chligaticon shall be deemed tn he on
obligatisn & may all 2uties »f
customs which may becorme legally
payable,; <x which arce made payable
or recowersble under the customs
laws, and t~ pay the same as the
same Docome payvable.

{2} When apy luty has bheen short leviced
ceszvceses LNE Lerson who should
have paid the amcunt short leviod
seeseacesey Shall pay the amcount
ceenscoecss 0 demand bhelng mads DV
the Collectrr General®.

Secticn 17 provides inter alia that in crse of any dispute
the inporter or his agent sheuld deposit in the hands of the Collector

General the duty cemanded Ly her. A procedure is provided under



the secticn for the iwmporters within three monthe after the derosit
to reguire the Commissicner to review the assessment of the duty
o the gocds.

The effect of Sections 15 is tc impose an chligaticn on
the tazpayer to pay duty wvhich becomes legzlly pavable znd in the
casc of dispute the tax ayer must deposit the duty demanded.
Since there was a failure cf the Commissioner to Follow this
rrocedure in the instant case, Mr. Grant submits, there was clearly
a misdirecticn in law.

Er. Irving in his submission for the Rospondent rerlied
that the Commissicner roascnably believed that cn the matorinsl
efore her sufficient evidcnce existed against the aynlicants
implicating them in freud. fhe force of this submiscion is res 1l
upparent,

The contenticn adyvonoed ny ¥r. Grant that Sceticns 15 and 17,
shculd Le acted on by the Respondent is without moerit. These secticons
are premised on the fact that the dispute which hos arisen is haser

upen 2 genuine errcr on the part of the taxpayer. The Heouse

~E Lerds case of Commissicner of Customs anc Excise v. Pan and sncthox
iS77} 2 VLR, 181 makoes it abundantly clear that Scctions 15 and

17 do not apply where there is fraud, misrepresentaticn and conoeszl-

ment.
A
The next guesticn which arises in this application crncerns i
) . . L o o e A
the guestion whether the decision maker had frunded her decision A

¢ irraticnality.

It wes contende” nn behalf of the aprlicant that no roascon~

oy -

bl authority would howve adopted such a course of conduct in the

face of the evidence pefore the kespondent,
The vitel items cof uvidence disclesed in the Kespondents'
wffidavit are as fcllcws:-
{2} The second arrlicant used other names such as
Irving Chin to do cther related transactions.
(o} Andre Chin attended a meeting on 11lth March, 1953

with the Lesponcent but remained silent when ho

was guesticoned. about relevant informeticn concerning

P



his company.,

{c) The descripticon of the brand of margarine on invoice
submitted by applicants as ‘Delmar® <id not corresyonnd
with descripticn actually found in the cases on the
wharf which was ‘Sunnyland Suntex Brker®s vegetabls
margarine® .

{c) The United States Export declaraticn form from the
Suprliers - Sunlicht Corporation, showed a significeantly
higher wvalue than that ocn the Invcice submitted by
the applicants toe the respondents.

{e) The guctaticn ¢f value of the margarine from the
actual manufacturer of margarine imocorted by the
applicant was significantly higher thap the value
declared by the applicants cven withcut adaing such

necessAYy ant: unavcidable expenses such as transporta

a-\i

ticn, stcrage costs overheads and margins. The normaz
price cf goods must include all those costs.
The applicants in =n affidavit filed during the hearing of
the spplication denied any knowledge of these stated irrecularities.,
An examinaticn cof the affidavit evidence £id nct disclo s
any omissicn to comsider metters which cught to be teken int~ acecrunt
by the Respendent and there was nc indication thot she considered
ony irrelevant metters.
The ar¢uments advanced together with cases cited by d¥r. Grant
en this ground: amcunted &< an ingenicus invitatir-m to the Courit
to substitute its cvwn views for those of the Commissiocner of Customs
andi Excise. This we will not <.
The primary facts, =s they arce sometimes calloed, <o in wy
view Justify the inferenco or conclusion which the Cemmissioner
has drawn. Hot only <o they justify it but they lcac irresistibly
to thet coenclusion. It is therefore a case in which it cennot Le
sustained that the Commissioner's finding is perverse cxr that she

npisdirected herself in law, in that she acted on insufficient evidencc.



I find that the decision was made in good faith and &s a
result of a concienticus consideration of the whole matter.
sny failure to deal with the many cases cited by Fr. Grant is not
due tc any lack of deference to his arguments bhut rather to a want
of relevance in the cases.

- I have had considerable difficulty in reconeiling cases citud
by the applicant since they deal with charges hefore a Court wherc
strict procf is required and® the instant case which cdeals with =

preliminary decision tco issue Notices of Detenticn and Seizure cof

jeods by the Commissicner of Customs and EBxcisc. kegina v. West

Loncon Corcmer, Exparte Gray and others. Regina v. ¥est Loncon

Corcner, Exparte Duncan and Otheres (1987) (ueens Bench Divisicn 1025,

Ve Belton Justices, cxparte Scully (1991} 2 AER 619 end Wicl v. Koxhl

Antrim Magistrates' Court and Another {1992}4 AER 246 are to the

like cffect. These cases show that where a perscn is charged therc
must be sufficient aduissitle evidence to groun® the charge.

Can it be said that the respondent Commissicner actoc with
procedural impropriety? as indicated earlier the wreof of such
conduct would he a ground for relief.

Section 215(1} sets cut the procedure on Forfeiture which
states in sc far as relevant as follows:

"Whenever any seizure shall be madc
csscensasosc.o the seizing officer
shall give notice in ertlnC ~f such
seizure and of the grounds therenf
tC the owner OFf the ouvuseoe. GO IS
znimals orx thlngs seized, if known
seesmccccscs. 2h all seixures made
under the customs law or any other
law by which fficers are empowerad
te make scizures shall be deemed and
taken o e Lﬁrn;mnecg and may he
sola or cthorwise ¢isposed of in such
Lamner a5 the Einister may direct,
unless thoe terson from whom such
seizurs shall have heen BEGe ......
cr scome erscn anthorised by her
shall w1th1n tne calender month from

the day v seizure given notice in

wrltlng t¢ the Cﬁliector Genernl
that he cizins the Same , Whercucn

“rcceeuzn\_mchall be tazken for the
frrfpltur€ and condemnation therect;




Prowvided that if animals or

perishable gocds are seized, they
may by directicon of the Collector
General be scold forthwith by
public aucticn, and the proceeds
therecf retained to abide the
result cf any claim that may
legally be made in respect thercof.”

{underlining mine)

The Commissicner in issuing Notices of Detention and Seizurc
was meking a preliminary dccisicon which was only a first step in
% Drocess which may culwminate in an act of forfeiture. That nrocess
entitles the applicant within one calender month from the date of
seizure to make written representaticn after which proceedings
shzll be taken for forfeiture and condemnaticn.

In the light ~f the above I reject ¥r. Grant’s contenticn
that he was not given #n oppcoriunity te be heard. The Notices
L Detention and Seisure were issued on the Sth and 15th march,
19%3 respectively while it appears that the Suit was filed «n the
Sth april, 1993 pricr to the pending rreceedings fox forfeiturc.

The rules ¢f natural justice did not renfer = Gecisicn
invalic where that decision is ¢nly the first step in 2 sequence
shich may culminate in a fecisicon detrimental tc thaot person’s
interest, bearing in mind that the lew lays down the priocedure
fcxr a hearing at a later stage.

in any event the were breach of a procedursl regquirement
in reaching an administrative decision will nct necessarily result
in it being guashed. Even if the aifidavit evidence shows that
2 procedural irregularity has cocurred the hurden remains on the
zpplicant te show that substantizl preijudice has heen suffered.

The procedure. 2Cited by the Commissioner as laid dowm
in Secticn EiS is admircbly suitable for dealing with the instant
case. It is that procoedure which the applicents failed to Follow,

The Commissioner ~irected herself properly in law eans colled
her ¢wn attenticn to the maﬁters she should crnsicder. She t i
relevant matters intce crnsideration. Consequently, the decision

which she came to is cne which a reascnable georson micht reascnobly




heve reached. The hurden of proving abuse of power is not lichtly
cischarged.
Accordingly, the greund of procedural impropriety alsc fails.
In conclusion the zpplication fails on the substantive issuc
as well as on the preliminary point.

For all these reascns I would refuse the application.

Thecbalds, J.

I have read the judoment of wmy learned brother Langrin J.
it conforms completely with our deliberaticns ond views exprossed

¢ the law a2nd the evidenco. There is ncothing that I can usefully

alille

malcolm, J.

I have read the Juloment of my brother Leangrin J. and I am

satisfied that his treatment of the submissions herein are corraect

and afequate. I agrec with the conclusion reached by him.

The Order of the Court is that the Motion is dismissed.

There shall Le costs to the kespondent to be agread or taxed.
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