IN TWE SUPRYME COURT OF JUDICATURE OF JAMAICA
IN TWR FULL COURT
SUIT NOJN84487

RPFINA vs. COMMISSICNT™R OF INCOMR TAZ

X PARTE DONALD FPANTON
APPIICATION TOR CRDPRS OF CTRTIORARI

AND MANDAMUS,

g.c.
/%Z&iAngela Fudson~Phillips/instructed by Cloush, Long and Commanv for

the Applicant,

Ranse Langrin, Q.C., Senior Assistant Attorney General instructed
by the Director of State Proceedings for the Respondent.

Heard: January 18 and 19, afd November 23, 1938
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JUDGMENT

BINGHAM J.

On 18th and 19th Januvary, 1988, we heard arcuments by
Learned Counsel for the Applicant and the respondent in this
matter and at the conclusion of that hearing we came to the
unanimous decision that the Orders of Certiorari and Mandamus
ought to be grantéd in respect of the reliefs sought in the
application. We promised then to put our reasons into writing
at a later date. The fact these reasons are now just forthcoming
has been due in the main to a very heavy workload on my part
coupled with certain recent events which has for the present
shortened considerably the time available for prevaring judements,

These, however, are the reasons for our decision.

The facts and the arcuments will be set out in some

detail although the issues upon which the matter turned fell

within a very narrow compasse.

The main question to be examined is to what extent, if
any, are the powers of the Commissioner of Income Tax under
Section 75 of the said Act subject to review in determining

whether there exists a basis for her exercise of those powers

ce
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vnder Section 75 (5) (c¢) of the Act?

The.fzactscass osutlingd in' the' Affidavits of thé Applicant
and the respondents ar» not in dispute.

The Applicant is a bvsinessman and the Manaving Director
of several companies. On 2nd June, 1987, he was served with six
notices f assessment in respect ~f income for the Years of
Assegssment 1981 -~ 1986. The notices which were all dated
18th May, 1987 wore in respect of chrargeable incomes and renalties
for the respective vears and were computed &g follows:-—

1 1981 - $ 650,000

2. 1982 -~ § 800,000

3 1983 - $1,000,000

4. 1984 - $1,200,000

5. 1985 - %1,500,000

6. 1986 - $2,400,000

These sums when quantified amounted to a total income
tax liabilitv of $5,616,000.

The notices of assessment purported to have been sent to
Applicant by the Commissioner of Income Tax acting pursuant to

her powers under Section 72 (4) of the Income Tax Act when read
together with Section 75 of the said Act.

The proviso to Secticn 75 (3) of the Act states:-

"provided that in case of assessment the notice
thereof shall be duly served on the person.
intended to be charged a2nd such notice shall
contain in gubstance and effect the particulars
upcn which the assessgment is made."

(Pmphasis is mine).

It is of interest to note that althovgh the reauirement
for the partieulars to be supplied bv the Commissioner. is mandatory
and the very basis for a valid assessment, it is common eround trat
none was supplied to the Applicant.

Despite this, the Applicant was novertheless served with

a notice restricting him from leaving the island counditienal on
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on his making satisfactory arrangements for the payment of the said
tax liability.

The next stage wag the filing by the Applicant of a Notice
of Objection to all the assessments.

Following this, there was a reguest made to the Applicant
by the Commissioner on 1st July, 1987 for the following documents to
be furniehed within certain stated periods. These were:-

"1, Returns of Income within thirtv (30) davs.

2a, Capital Statements showing all ascets owned or controlled
by the Applicant whether or not through his wife or |
children local or foreign,
b. Capital Statements should show all relevant liabilities
in connection with 2(a),
c., The pertinent capital rests for cach vear should also
be clearly shown per the capital statement.
3. All records, in connection with these assets and
liabilities including but not limited to the following:-
(a) Copies of all bank statements and bank passbooks,
local or foreign.
(b) Copies of all pertinent contracts and Loan
Agreements.
(c) Copies of all lodgement books and lodgement slips.
4, A full and complete Disclosure Nocument duly executed."

The datutory period for submittins all these documents
oxcept the Returns of Income was sixty days from the date of the letter
of reouest.

A successful recucst was made by the Attorneys-At-Law acting
on behalf of the Applicant for an extension of fourteen davs within
which to furnish the Returns of Income. These were supplied on
24th August and included a Capital Statement.

These documents were prepared by the Applicant's Accountant.
This was followed by a memorandum from the Commissioner
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dated 27th August, 1987 which stated inter alia that the Capital
Statements were unacceptable. There was a further recuest made
for proper and complete Capital Statements.

By letter dated 28th August, the Applicant's Attornevs-At-
Law sought to enquire from the Commissioner:-

1. The basis for the statement that the Capital

Statements furnished were not complete.

2. The statutory authority for requesting a sworn

disclosure statement.

Thereafter, followed a series of corresnondence between
the Commissioner and the Attorneys-At-Law on behalf of the
Applicant in which it appears that all the documents which were
requested and were in the Applicant's possession or under his
control were supplied.

o sworn disclosure statement was, however, furnished
and the Commissioner has not up to date stated what suthority,
if any, she »ad for making such a reauest.

On 14%h October, 1987, the Commissioner apparently ' not
being satisfied with the attempts rade by the Aprlicant at
complying with the recuvests of 1st Julv, 1987 invoked her
powers under Section 75 (5) (c¢) of the Income Tax Act treating
the assessments made on the Applicant as final and conclusive and
therefore due and payable as a tax debt.

Although in the interim, the Applicant had by furnishing
a guarantee from a fina#icial institution in excess of the
alleged tax liability and which guarantee still remained in force
into 1988, the permission given to the Applicant to travel abroad
on business in the interim was cancelled and the restriction on

travel was imposed until the tax liability was fully satisfied.

™e Arguments:

Tearned Counsel for the Applicant submitted that:-

1 The letter of 1st July, 1987 requesting certain
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particulars to be supplied bv him was a standard

form letter sent to the Applicant whether it applied
to him or not.

If the Applicant did not possess the information
requested, or supplied what was in his possession

or under his control then the respondent could not
without more resort to “fmvoking Section 75 (5) (c)
on the basis that the taxpayer has not complied with
the Law.

Whereas under the Law the onus of proof is always

on the taxpayer to prove that the assessment is
excessive, where the taxpaver has set up a prima
facie case the burden shifts to the tax gatherer
(respondent) to disprove that case.

It is not sufficient for the Commissioner merely

to say as she hns in paragraph 11 of the Affidavit
of Woodrow Moore that the recuirements reovested
have not been met and to invoke Séction 75 (5) (c).
Before so acting, what the Commissioner must state
is that, the information supplied is deficient and,
if so, in what manner it is.

Section 75 was never designed for the purnose for
which the Commissioner has now sought to have resort
to 1t, especially when as in this particular casge
the figures forming the basis of the assessments bhave
been in the absence -Hf anv ovidence to the contrary
the result of guess work ,®

Given the facts in this case, the Commissgioner has
not disproven tre particulars supplied bv the
Applicant and accordinely the Court ousht to find
that there has been compliance on his part.

Séction 75 (3) in-so-far as the proviso is concerned
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when exomined is in terms mandatorv. No particulars
were supplied to the taxpayer. WMoreover, in-so-far
as Section 75 (3) which deals with Return of Income,
the Commissioner must relate to the income of the
person belng assessed. There is also a further
regtirement that the returns are linited to income
of the taxpayer and to such matters trhat are in »is
custody or under his control and must relate to the
vears in respect of which the teoxpaver has been
assessed,

8, The request for tre taxpaver to svwear to a declars+ion
of full disclosure was vltra vires the Cormmissioner's
powers under Section 75(5) (a) (iii) of the Act,

9. In-so-far as the Commissioner *as scucht to reiject
the Returns Of‘IDCOme and other irformation bv the
taxpayer for the vears of assessment 1981 ~ 1986 in
its e tirety and to invoke Section 75 (5) (c), her
powers were not at large. The words "any income"
could only relate to the narticular vear of assessment
in respect of which the matter is in disvute. The
word "any" in the Section daes not have a particular
meaning, It can mean one or all.

10, Section 75 when examined as to its legidlative intent
sh6WS that it was designed to deal with taxpavers
who have elther foiled to provide a return or have
supplied vervy little documentary proof of or very little
inforrmation as to their actual incomoe.
Substential comrliance is not intended to come within
the section.

This must be the case even moreso where the contents of thre

letter from.t%e tax matherer (resnondents) is a stondard form lett-r

which may or mav not applv to the taxvaver.
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Learned Counsel relied upon Argosy Limited in Voluntary

Liguidation (1970) 15 WIR 502 in gupport of her submissions. .

In trat case where the Commissioner of Income Tax in
fuvana had assessed a company then in veoluntarv licuifation in
resvect of trhe vear of assessment prior to its ceasing to orerate,
it was veld by the Privy Courcil (per Lord Donovan), trat "even
theugh the onus was on the comranv to show that the assessment was
excessive, the Commisgioner must show the grounds on which he
formed the oninion trat tre Commany was liable tc mav tax hefore
he cnuld rmake an assessment haged upon the hegt of *is judement,
and as theare had heen no cvidence hefore »im or whrich he cculd have
formed such an opinion and as »e brad formed an opinion on liability
which no reasonable norson could »old the assessment as bad."”

On the basis of the above, it was contended bv IL.earned
Counsel for the Applicant that »e mad complied with the reouirements
of the Act and that the Commissioner »ad not shown the grounds
uoon which she had invoked Section 75 (5) (c¢), as what was being
asked for by her under the subsection wag oppressive and unjust.

Learned Counsel for the respondent submitted that:-

Te The discretionary power entrusted to the Commissioner

under Section 75(5) (a) (ii) is to enable her to
make the assessment that was made.

Tauch

2. Parliament intended by use of the words
particulars as the Commissioner mav d=em necessary"
that tre ver=on who is to cxercise those povers is
to be the judee of the ¥ind of particulars to be
reauegted.

3 The Court srould he careful not to encroach upon
the Commissioner's task unless the exercise of tﬁe
power is so unreasonable that no reasonable
authority could have come *0 make such 2 recuest.

4. e fact that the Court mav have different views

as to how the powers is to be exercised is irrelevant
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to the consideration as to whether the power is
exercised reasonably.

5. The Court should also bear in mind that the act of
requesting particulars is an executive act and
Parliament has entrusted the Commissioner with such
a decision on 2 matter which the knowledge and
exverience of the Commisgioner can best bhe entrusted
to deal with it.

6. The facts before the Court indicated clearly that
the taxpaver had refused to supplv some of the
particulars requested bv the Commissioner in that the
disclosure document was not sunplied. The recuest
for suck a document to be furnisked bv the Applicant
was a lawful one.

In the lisht of the above arguments it was surritted that
by a refusal to complv with the Cormigsioner's reruest in resvect
of all the varticulars soucht by ™er, the taxpaver acted in
contravention of the right of the Commissioner to make such =2

request for particulars.

Learned Counsel for the respondent cited no autherities
in support of »is submissions.

It mav be conveniént to dispose of this last contention
before proceeding to deal with the substantive issues raised in this
matter. TFor the taxpaver to be in contravention of a request bv
the Commissioner for particulars it followg as a precondition that
such a request be & lawful one and which she could properly make.

While one appreciates and is fullv aware of the legislative
intent to be eathered from a careoful examination of the Act under
review and the fact that it clearlv entrusts to the Commisaioner
as the executive auvtroritv .and the tax gatherer vnder the Act and
has c¢lothed this autrority with wide incvisitorial powers in order

for ferr~ting out and raking the defaulters liarle to the navment
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of taxes, there, is nevertheless the equal necessity for the Courts
to ensure that these powers are not exercised in such a manner as to
encroach on the rights of the subject. The Courts nced to keep a
conscious watch on the actions of s*tatutory bodies including tre
Commissioner to ensure that these powers entrusted to them are
exercised in a manner which are kept within the limite that
Parliament intended. ¥here those poWwers are cxercised unreasonably
or there is a f2ilure to complv with tre nrocedural reouvirsements of
the Act tren such actions are open to review and the avpropriste
relief by way of prerogative orders is.then brought into operation
to keep such acticns witrin t*e nrover bounds.

It is against that backeround that the decision of the
Commissioner in invoking Section 75 (5) (€) has to be examined in

order to determine whether the Commissiorer acted fairly.
It is common ground that in making the assessments for the

vears 1981 - 1986 the Commissioner failed to furnish the Applicant
with the particulars upon which these assessments were based.
Section 75 (5) 8tates:-

"(a) On the receipt of the notice of objectiocn
referred to in subsectior (4), the Commissioner
may require the person giving the notice of
objecticn -

(1)  to deliver (if he wos not alreadv done s0)
within thirty daws or such longer period as
the Commissioner mav permit, a return of
income for the vears of assessment which in
the opinion of the Commissioner are af fected
bv the notice of objection;

(ii) to furnish within such period as the C e
Commissioner mav specifv, such rarticulars as
the Comrissioner mav deell necessarv with
respect to the income of the person assessed
and to rroduce all books and other documents
in rig custodv or under *»is control relating
to such income.

and may be notice summon any person who he thinks is

able to give evidence respecting the assessment to

attend before him and mav examine such person con oath
or otherwise.

(b) Any person who without lawful excuse refuses or
neglects to attend or to zive evidence in pursuvance
of 2 notice served on him under paracrraph (a), or

to produce any books or document which he is
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reouired to produce under the said parasraph, or
who refused to answer anv lawful ~ruestion touching
the matters under consideration, cor who %¥nowingly or

wilfully sives anv f2lse evidence bhefore the Commissioner,

shall be guilty of an offence asrninst this Act.

(ég' Where the person giving the rotice of cobjection
refuses or neglects to deliver anv roturn or furnish
any particulars or to produce anv books cr documents,
as the case may be, recuired by the Commissicner
under parasraph (a), within the period prescribed
by or nursuvant to that paracrarvh, the notice of
objection served by such & person shall cease to
have effect and the assessment ag made shall, subject
to Section 81, be final and conclusive for all purposes
of this Act as resards such person.”

When the facts relating to the exercise by the Commissioner
of her powers under Section 75 (5) (c) are examined it aprears that
the Commissioner fell into error in that:-

The Assessments

Seetion 75 (3) when read makes it abundantly clear that
a precondition for a valid assessment is that the notice shall

contain in substance and effect the particulars upen vwhich the

assessment is basged.

As it ig not being dispvuted that the six notices of
assegsment contain "in substence and effrect”™ no particulars this
. in effect rendered tre assessments »ad as this beine a tax
provision it called for a gtrict corstruction and the Commissicner
was therefore obliged to act within the four corners of the Act.

It also follows from this, therefore, that anv subseocvent
act of tre Commigsioner, which in this case would have included
the subsequent letter written by YoodiOw. Meoore requestinag the
Applicant tc furnish certain documents and trhe notice bv the same
writer invoking Section 75 (5) (c), would egually ineffective as
the basis for these acts wouwld have been the original notices of
assessment which were in my dpinion invalid for the reasons
previously stated.

Support for this view can be cnined not merely from
applving the cardinal principle of constructicn which applies to

construtmg tax measures vhich are in pari materia with the
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with the general principles applied to penal clauses in statutes
and here it is common ground that the facts fall sgquarely within

this area.

In Collector of Taxes and “inston Iincoln R.M. Miscellaneous

Appeal 2/86 delivered on 5th Febrvary, 1986 where it was held by

the Court of Appeal (Honocurable President, "right and Downer J.J.A.)

citing with approval Qla vs. Federal Board of Inland Revenue (1976)

1 A.C.R. Comm. 85 (Nigcria) and Mandivia vs. Commissioner of

————t

Income Tax (1958) Fast African Reports 696. It was held that the

proviso to Section 75 (3) of the Act recuiring the Commissioner of
Incore Tax to furnish the taxpaver in substonce and effect in the
notice of assessment with the particulars upon which the assessment
is bhased is a mandatorvy provisiocn and a failure to provide such
particulars renders the assessment null ard void.

Fven if I am wrong in relation to the conclusion reached
as hew the proviso ourht to be construed, there now remains the
guestion, given the facts of this case, whether the Commissioner
acted reasonably in invoking Section 75 (5) (e¢).

On the facts of this case it can be seen that the
Commissioner sought to invoke the particular provigion of the Act
because:—

1. The Applicant refused to submit a sworn disclosure

statement, or

2. Teiled to furnish all the vproper documents which

he was requested to submit to the Commissioner within
a specified time.

In this regard, as the Commissioner in the notice invoking
Section 75 (5) (¢) has rnot clearly stated the erounds upon which
this decigion was based this Court is entitled to examine the
guesticn ag to whether there existed any reasonable basis for
this course of action.

Moreover, as the entire procedural basis for this action

has to be examined as a whole it follows that if there was no
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valld basis for any of the particulars recuested from the Applicant
by the Commissioner this would render the entire exercise as
invalid and in my opinion the Applicant was not oblired to frrrish
ary of the dccuments recuested,

In this regard the vievws as canvassed by the Court of

Appeal in the case of Collector of Taxes, (Montoro Bayv) vs. Winston

Lincoln (supra) apply with equal force to this contention.

Again, however, if I am wrong in so contending, in seeking
to discever whether the actions of the Commissioner in reguesting
a sworn disclogsure statement from the Applicant was lawful or not,
an exanination of the Act and in particular Section 75 discloses
that the Commissioner althcugh clothed with certain inguisitorial
povers had n¢ such authority. Section 75 (5) merelv empowers
the Commissioner in her sole discretion to summon any person
(which mav include the Applieant) and to examine him on oath in
respect to any assessment, This power does not extend to the
request made of the Ar»plicant in this case.

It suffices to state that in this recard the Commissioner
sought to arrocsate unto herself povers which the TLegislature had
not given to her. In-so-far as rer zctions scoucht to make such
a request of the Applicant, it was ultrs vires and void he was
quite within his rights in refusing to comply with this request.

There now renains the question of how Section 75 (5) (c)

cught to be construed.
In short, what do the words, "refused or neglects to

deliver any return or furnish any particulars or to produce any bookg

or documents." Are these words when read together as a whole taken

to mean that a taxpayer who has socught to furnish all that is
requested of him, but that such an attempt is not done to thz
satisfaction of the Commissiconer that the provisions of this
Section maybe invoked in order to deprive the taxpayer of a risht

of appeal to the Revenue Court?
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On a ecommon-sense view it would seem ludicrous that the
section could be construed in such a nanner.

It is a cardinal rule of construction that penal rrovisions
ovuert not to be construed in such a manner as to deprive the subject
of rights which would ordine®ily be opened to him under the cenernl
law. 4 right of Appeal would fall into such a cntegorv. It is of
some importance, in this resard, thot where the Commissioner acts
under Section 75 (6) of the Act to review an assessment the
decision arrived at does not devrive the subject of redress bv way
of Appeal under the provisions of Section 76. An agcreived taxpaver
may appeal from such a decision within trirtv (30) davs to the
Revenue Court,

On the facts in this case based unon the submigsasinnsg there
is no dispute that apart from the Applicant's refuzmal to furnish
the sworn digscleosure gstatement trere has been a substantial
comnliance by rim in furnishing the documents recuvested hv the
Commissioner, albeit that this bhas not bheen dome to the satisfaction
of the Commissioner.

Morcover, an oxamination of thre corresnondence passing

between the Commissioner and the Applicant disclose an almost
total lack of an attempt at a full and frank disclosure on the

Commissioner's vart to certain encuiries made by the Applicant's
Attorneys which would possibly have gone a far way towards
indicating to the Applicant in what areas he was lacking in
meeting the Commissioner's requirements.

As Learned Counsel for the Avrplicant so aptlv put it, the
Commisgsicner for reasons best known to herself, soucht to engage
in a game of "hide and seek",

In mv opinion Section 75 (5) (c¢) waw not intended to be
invoked in a situation hased on these facts, whrere there has been
substantial comnliance. It seems to me fthat such a2 course as
that resorted to bv the Commissioner is properly exercised whrere
a person who has been validly assessed files a notice of objection

in order to stay the Commissioner's hand in sceking immediate
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recovery of the sum(s) assessed but to Borrow the words of

Section Y5 (5) (e), "refuses or neglects tn do any act in crder to
place the Commissioner in a position to review the assessrment and to
arrive at a deeision as to what is the proper sum dve and mavable
for the vear(s) under review."

In the lieht of the above reasons it weuld also follow
indubitably trat the reimposition bv the Commissioner of Incore Tax
of the restriction order which followed as a consecuvence of the
assessment heing determined bv that autroritv to be finpal and

conelusive wonld ecuvally be unjustifiable and unlawful as:-

[ This aet was based upon an invalid assessment.
2 Bven if the action of the Commissiocner in invoking

Section 75 (5) (c) was lowful, as the Applicant ‘ad
before the Commissioner's &gct already satisfied the
Commissioner by providing a cuarantee from a repuhable
financial irstitution, the 1lifc of which still remained
in force well beyond the date of the Commissicner's
Act reirpnsing the restriction order, this cenduct

on her part was unjustifiable and ~ne which no
reasonable authcerity clothed with such strtutory
powers rroperly applving its mind to the matter would
have core to such a deéisgion,

When one examines the manner in which the Commissioner acted
in this case, therefore, it is difficult to “etermine whether by hrerx
courgse of conduct gshe was r-jecting all the particulars and the
documents furnished by the Applicant in respect of the entire vericd
1981 - 1986 as the notice invoking Section 75 (5) (c¢) was devoid
of any particulars in this area. In the absence of anv such
particulars this' leads me to conclude that the manner in which the
Commissicner sought to invoke Section 75 (5) (¢) was prompted by
the Avplicant's refusal to furnish the sworn disclosure statement,

ard in this rersard her conduct amounted to an unrrascnable exercise
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of her powers under the Act.

In my opinion the Section clearlv was not intepded to

cover cases in which there was a seriocous attempt -
particulars,AuajzxzikiéﬂaeF

In eonclusion, I weuld t erefore, hold that for the
reasons vhieh I have st ted tvat the reliefs scueht bv tre Applicant
cuzht to be granted with such order for costs as previously made

by the Ponourable Chief Justice.

ZACCA CoJ.:

1 agree.

FLLIS J.:

I agree.



