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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL No. 63/77

e

BEFOR& : The Hon. ilr. Justice Leacroft Robinson,
President
The Hon. Mr. Justice Henry, J.A.
The Hons Mr. Justice Rowe, J.A.(aAg.)

e

R. _v. _COuRAD DUYER

= [

Mr, F., Phipps, 9.C. and Miss Donnz !cIntosh for applicant.

Mr. Henderson Downer and Mr. I. Park for the Crown.

November 20 & 30, 1977

PRESIDENT :

On the 30th Novembcr, 1977, having treated the application

for leave to appeal herein as the hearing of the appeal, we dismissed

the appeal and intimated that we would put our reasons for so doing
in writing. This we now do.

On the 23%rd March, 1976, at about 9.15 p.m. four men
entered a shop at 100 Barbican Road, each with a gun, and staged
a hold-up in the course of which the deceased was killed.

Special Constable Raphael Williams was the only eye-
witness called by the Crown and if his account of what took place
in the shop was believed, then all the four men were clearly guilty
of murder and the only other issuce in the case was whether the
applicant was one of those four wcn. Special Constable Williams
testified that he was. He identified him as being the one who was
about 2 yards from where he (Williams) was standing, who was to his

right and ncarest to the door through which he (witness) had entercd
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the shop , who was the one who called sut when one of his colleagues
was engaged in a struggle with the deceased - '"Shoot the blood-cloth
boy nuh man,”" and who was tix. one who opened the door to which he
was standing nearest, and through which he (the applicant) and one
other of the four men made their escape from the shop.
Special Constable Williams also testified that there was
a large drum containing keroscne oil almost behind that door, that
on the floor underneath the tap of the drum was a bucket large
~enough to hold four o»r six gunrts of liquid, that as the applicant
was leaving the shop he kicked cvoer and stumbled across the bucket
and that kerosene o0il which wvas in that bucket overturned on the
applicant's shoe, that the apnlicant and another man ran across the
road towards a motor-cycle that wns parked directly across the roand
in front of the shop with its cnpine running, that he (Williams)
fired a shot in their direction, thnt he did not know if the shot
caught any of those two men but tust they then moved away from the
motor~cycle and ran westerly along Barbican Road, that the applicant
ran into premises 104 Barbican Rond; that he (Williams) went across
the road to where the bike was porked, switched it off, took out the
keys and pushed the bike ovcer Lo the shop-side of the road; that
about 20 minutes to half-an-liour lat:r that night he saw the
applicant in a police vehicle that was then parked on the other side
.of the road in front of the shep, that he recognised him as onne of
the men who entered the shop with a gun in his hand and that he told
Detective Corporal Holness that Vthis is one of the men who came in
the shop a short while aAgoe
Cross~examined, #Williaws said the applicant appeared to
him to be the second youngest of the four men who had entered the
shop that night, that it was afltor he had seen the applicant in the
jeep that Cpl. Holness came up o waere he then was at the front of the
jeep whereupon he told Cpl. Holuneoss about the applicant being one of

the men, that when he went up tc the jeep, he was not expecting to
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see anyone in the jeep other than volicemen, that it was to the fron’
of the jeep that he went, not to the back; that he did not expect to
see any suspect in the jeep; that he was not told to go there and he
would see a man in the Jeep; that)he did not go there specifically
because he knew the applicant had been held in the jeep and was in \
the jeep. He denied suggestions by counsel for the applicant that
Det. Cpl. Holness had called hiwm to see the man they had held, that
Cpl. Holness had told him where thc man was sitting and that he went
to the side window and loolicd on the man sitting down in the jeep.
This evidence by Special Constable Williams was contradicton
in parts by other evidence led by the Prosecution. Corporal
Leaford Cookhorn agreed that when he returned to the front of the shop
with the applicant in the jeep, he saw Special Constable Williams and
heard Williams say to Detective Corporal Hoiness, in the presence and
hearing of the applicant, that "This is one of the men who shot and
killed Campbell.™
Under cross-examination, however, he stated that on his
return to the scene with thc applicant, he saw Det. Cpl. Holness
with Williams standing in thc road together. The transcript of his

evidence then reads as follows:

"Qe You drove along with the suspect and stopped across from
the shop?
A. Yes, ma'am,

Q. Both of them then wallked to the side of the jeep or did yor
go up and speak to Twlavssor Williams or both of them?
What happened next?

A, I called both of them to the vehicle. I did not leave th.
vehicle.

Q. And what did you do? You spoke and told them that you had
a suspect?

A, Yes, ma'am.

Q And they both looked at him?
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A, Yes, ma'am.

Qe He was sitting beside you?

A. I was not sitting in th: vehicle. I was Standing outside.
Q. You had come out of the vehicle then.

A, Yes, ma'am. 7

He went on to say that the accused was not in the front of the Jjeep.
He was sitting on a seat in the back - nearer to the front where
the driver was - and that Williams and Holness were looking from
the back of the jeep.
The transcript then procecds to record as follows:
"Q. You said that Williams said, 'This is one of the men that
shot and killed Camphell?' Those were the exact words?
A, Well, I don't remember, but is something relating to thnt.
I don't remember the dircct words. '
Pressed further as to what Williams did say, he replied:
"A. This is one of the men who shot and killed Campbell., "
It was submitted that the off.ct of this evidence was to show that tho
identification of the applicant by Williams was done after Cookhorn

had told him that he had a suspcct, Indeed this portion of

Cookhorn's evidence was so represented to the jury by the learned

trial judge who puts it as fellows:

" When he had the accused in the back of the Land Rover,
both Holness and Villiams were standing together on

the road, and hc called to both of them and told them
\ he had a suspect, and both of them looked at the

accused and it was then that the witness Williams

pointed him out as being one of the men. "
Det. Cpl. Holness agreed with Williams that they did not go to the
jeep because of being called by Cpl. Cookhorn or anyone else.
He stated that he did not scc¢ when the jeep arrived; he was
in the shop when he first obscrved it and it was when he reached
the jeep that he saw Williams lconing on the Jjeep. They werc
not standing together in tic rond and they did not walk to the
jeep together. He saw Corporal Cookhorn sitting in the back of

the jeep and it was while Cypl,., Cnokhorn was sitting in the bnack

of the jeep that Willinms sncke to him. He further testified



- go over to the jeep, that Cookhorn did not call him and then go

that it was not anything said hy Cpl. Cookhorn that caused him to

over‘to the jeep, that he did not hear Cpl. Cookhorn call Williams
and sée Williams then go over to the jeep, and that he and
Williams were not standing together and were not called over to
the jeep by Cpl. Cookhorn or rsnyone else. "

He agreed with Cooukhorn, however, that it was at back
of the jeep that he saw Willioms standing. And he more or less
agreed with Cookhorn as to the exact words used by Williams.

The transcript reads as follows:
" Mr., Morris: .e.ecccecse. Now you said you saw Mr. Williams
at the jeeps. Whnt is the exact words
Mr. Williams used at the jeep that night?

a, He pointcd to the accused and said: 'This
is one c¢f the men who shot Campbell?'"

Now the discrepancics shown in the portions of evidence

just recounted were all pointed out to the jury by the learned trial

" judge in the course of his Suuming-~up, and they were advised to

bear them in mind in determining what evidence they could safely
accept. In fact the learncd trianl judge was careful to direct

the jury's attention to all the discrepancies in the case and at one
stage he told them as follows:

" If the discrepancy is scmcthing important, members
of the jury, or they are so numerous or so significant
that lead to the conclusion that the witnesses are not
speaking the truth, you arec entitled to reject the
evidence of the witncesses concerned and if you do that
you may either do it in its entirety or in so far as the
discrepancy ariscs,

Dealing particulurly with the discrepancies in relation
to the identification of the applicant by Williams, and relating them
to the evidence of the anplicant that there was no identification
at all - that all that happencd was that Det. Cpl. Cookhorn picked

him up, took him to them and said, “See, I have a suspect here,' and

they looked at him, the learncd trial judge told the jury that -

19



\

-6 -

That is important, members +f the jury, when it
comes to the question of identification, because

if you don't believe that Williams pointed him

out some twenty minutcs ~fter and it was

Cookhorn who said: ©0L, sc¢ I have found a man
here",then you would have to consider that when

you are going to decide whether you believe

Williams or not whcn he said he saw the accused
there that night and he took part in this hold-

up and fatal shooting of the deceased man, Campbell.
It is important as to the question of identification.™

And still later, he told the jury -
" So when you have onc witness saying one thing,

and another witness saying another thing, then

it is open to you, if wvou think it serious enough,

to disregard that coupletely and believe what the

accused told you, th-t hc was not pointed out at all."

Having high-~lightcd the discrepancies and having advised

the jury as to how to deal with them, the learned trial judge then

directed the jury as to the hazards of visual identification, the

pitfalls to be encountered and the caution to be exercised before

one can safely act on visual identification. And he told the jury

that in this case:

" So far as direct evideince gocs, members of the jury,

the circumstantial evidencce does not matter because
if you reject Williams oy if you are not sure about
him, then automatically the circumstantial evidence
about the shoe and abnut the kerosene o0il on the shoe
and the lace and socks, thnt astomatically goes by
the board. So the position is, you only have one
witness and you must consider what he said carefully
and bzar in mind that therc were other people there,
there was a barmaid or rather a grocery attendant and
some man but the fact that only one witness has been
called does not mean that this accused man must be
acquitted. If you belicve implycitly what he has told
you then you will have to say what you make of his

evidence, and depending on what you make of his evidence

you come to a decision whether this man is guilty or
not guilty. "

Near the end of his summing-up nt p., 312, afier reviewing the
evidence of the applicant nnd after renindiag the jury that the
applicant's evidence was that when the Jeep stopped with him in
front of the shop Cookhorn had said: "'See the man that we hold
that nobody had pointed him out ns being one of the men who shot

deceased, he again reverted to the prosecution's evidence about

s
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identification and addressed the jury as follows:

" Now, remember this is important, members of the jury,
because as I told you, identification is paramount in
this case. Willinoms said he looked through the front
of the jeeps. Holness said he looked through the back
and Boreland didn't sce anything at all and this
witness said it did not hanpen. So it is for you to
conclude whether it did happen or not. When the crown
witnesses are at so much variance with one another on

. an important aspect you iny well disregard it and find
( that Williams did not point him out that night, twenty
minutes to half hour after the incident because of the
discrepancy. "

And finally he told the jury not only that if they accepted what the
applicant told them from the wif{ncss-~box or that if they were in
doubt about it they should acqguit him, but also that 1if they accepteé
that the statement signed by him was made voluntarily and if they
accepted what was in the statenent or if they were not sure whether
what he said was true or not they should also find him not guilty.

Qn And he concluded his summing-up 25 follows:

M iceeasones The wholce of the Crown's case involves
predominantly the evidence of the witness Williams,
including the evidencc of the expert about the
kerosene 0il and about the samples from the shoe
matching the sample from the footprint from adjoining
premises, but primarily you must think of Williams'
evidence and cast back your mind to when you saw him
in the witness-~box, how he stood up to cross-
examination. You may also find this accused man not
guilty if you do not belicve this witness Williams
or if you are not surc vwhether to believe him or not.
You may also find hin uot guilty, if having regard to
what I have told you about this one witness evidence,
( : ' if you think that these other people in the shop
) should be called, albcit they could not identify the
accused. If you feel that you want something else
and you say that you are not prepared to act on his
evidence like that, then you must alsc find the
accused not guilty. And if you den't want to draw
the inference that the Crown is asking you to draw,
that there was this couwwon design existing between
the accused and these other men, if yvou find that he
was there but you find thorce was no common design, you
must also find him not guilty. But if you find to
the extent that you fecl sure that the accused man was
there on that fatcful night, and that he acted in
concert with the other three men to cause the death
of the deceased pcrson, then it is open to you,
members of the jury, to find him guilty of murder
AN and the verdict in this case must be either murder

or nothing. There is 1o question of manslaughter.,

In our view this summing-up was more than favourable to the
‘applicant.

The only complaint of substance against the summing-up wos
that it did not deal with the positisn if the jury found that the

purportad FAantd fiamkian 0o P
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assisted by a previous statement made to him by Cookhorn to the
effect that he had a suspect.
It was argued that this was a non-direction amounting to a
misdirection which was fatal to the validity of the conviction.
We agree that that this was o misdirection but we consider that it
is not fatal to the validity ol the conﬁiction. In the particular
circumstances of this casc it would have been going beyond what was
necessary or desirable in the interests of justice if the jury had
been told that if they found that Cookhorn did tell Williams that
he had a suspect in the jeep and that it was after Williams had
been so informed that he procccecded to identify the applicant, then
they should reject the identificntion entirely and acquit the
applicant. In our opinion it would have sufficed, in the
circumstances of this case, to hnove told the jury that if they so found
they should consider carefully whether they could safely accept and
rely on that identification as they should ask themselves whether it
might not be that Williams was assisted in his identification by what
was said to him by Cookhorn. In our view if the jury had been so
directed, they would inevitably have come to the same conclusion.
Qur reasons for so concluding are as follows:
" 1. For the jury to have returned a verdict of guilty of
murder, they must have accepted the evidence of Williams
as to what took place in the shop.
2. They must have rejected the evidence of the applicant
given at the trinal.
3. They must have rejectcd the account contained in the
statement which the applicant gave to the Police.
But they must have acceptcd that portion of his statement
in which he admitted being one of a party of four persons
who rode on motor-cycles to outside the shop in which the

deceased was murdered. They must have found, however,

that it was all four of them who went into the shop and

not two only as stated by the applicant in his statement.
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L, They must have accepted the Crown's evidence as to
kerosene ©il being found on the applicant's socks
and lace and soil found on his left shoe which
compared with a samplce of soil taken from a spot
in the yard of 104 Barbicin Road in which a left
shoe-print matching thnt of the applicant's left
shoe was found.

5. They must have accentoed that he was found in close
proximity to the scoenc of the murder at the time of
his apprehension.

Having regord to the details which Williams was able
to give in relation to the anplicant's presence in the shop - that
it was he who said 'shoot the nan, nuh' - that it was he who kicked
over the bucket of kerosenc »il and snilled some on his shoe - that
it was he who, with one other, hcaded townards the motor-cycle thnt
was parked across the road from tihe shop with its engine running -
this coupled with the applicnnt's statement that it was he who rode
a motor-cycle and parked same in front of the shop, that it was he
who ran into premises 104 Rarbican Rerad where was found soil from
a spot which had the imprint of o loft shoe similar in size to the
applicant's and which matched soxl found on the applicant's left
shoe; having regard to the fact thnt Williams knew that Cookhorn
did not witness the killing, but nttended the shop afterwards and
spoke with him before procceding on the patrol which led to the
apprehension of the applicant alrost immediately afterwards;
having regard to the very short time which elapsed between the
killing and the applicant's apprchension and the very short distance

from the scene to where hce was apprechended, it would in those

\circumstances have been absurd for the jury to have been told

to discard entirely Williams' ecvidence of identification because
of a preceding remark by anocther police officer to the effect that

he had a suspect.
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It is our view that these were exceptional circumstances

such as would excuse an identificniion following on =2 confrontation,
as was the case in R, v. Trevoer Dennis, S.C.C.A. 27/70 referred to

in R. v. Hassock, S.C.C.A.7111/76.

In the event we unhesitatingly applied the proviso
to section 14(1) of the Judicihture (Appellate Jurisdiction) Act
as we were satisfied that on the whole of the facts as given in
evidence and accepted by the jury they would have arrived at the
same verdict on an appropriate dircction on the question of Williams!
identification of the applicant. There was no miscarriage of
Justice resulting from that ominsion,.

The appeal was, thercefore, dismisscd.
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