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i¥ THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL HG: 36/51

BEFORE: THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MISS JUSTICE MORGAN, J.A.
THE HON. MR. JUSTICE GCRDOE, J.A.

R. wv. CONRAD REYHRCOLDS

T

Dzr. Paul ashley for Appelilant G ot R 2 N

Miss Carol Malcolm for Crown

February 3 & March 23, 1692

GORDOH, J.&.
Is ths offence of shopbreaking and larceny a “Firearm
ﬂ; Offence” as dafined by Sschicon 20 (5) {(a) of the Firgarms Act?
h That is the main guesition ihat fell to be rosolved in this appeal
as the appellant challongzd the correcinsss of his conviciion
for this offance in tho High Couri Division cf the Cun Court in
Kingston on the 22nd HMarcch, L3%l.
The appallant was conviciasd on &ll thrae couats of zn
indictment on wihich he was charged with illszgal possession of
! firearm, cocunt 1; shopbriaking and larcapy count II and shocting

with invont count III. GOn each of counts I and Iil a santonce of
ten years impriscorment at harsd labour wss impossd to run
consacutively and on ccunt 1D five years Lo be ssoyved copcurrantly
with the other sentsnces imposed. ARLL the coavictions wers
challengad bhut ths cvidance on which the Crown rzlied was convine-
ing, thz primary issue therefore was the guasticn pesod.

The evidence which Pitter, J., heard came -mainly from

District Consvtable Rodney Ellis, who was attached to the City

entre Pelice Sisiion. This witnoess and ons Cpl. Grzen were
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patrolling aleng Princsss sStreat in plain clothes at abou

3215 a.m. on 28th July, 1985. On reaching about siz chains

from premisces Ho. 4% Princess Stregt which noused "Churchill’s

Haberdashery” this witness saw a group of about

snurniar wag volled up half way and District Constable E11

ki
carrying boxes and bags away from Churchill's Habsréashsr

corcludea they had arrvived 2t the sceze of a crime. Procceding

on theiy way thay wore met by a2 h2il of pulleis as gunfirs

eruptcd from this group as the loctirs ran in difforent

directions. District Constable Ellis and Cpl. Gracn sought cover

and returnad che firo. Wheon the sheoiing subsided and the gun-

smoke claeared Distraco Constable Ellis and Cpl. Green approached

the building and c¢ntered same. Disbtcict Constable Ellis

man morcally siruck on the piazza and in the shop thers wers thres

cthers 1n a similar condition. All four subsceguently die

homemade shotgun with cnz live cartridgs was found on the

of the shop. The shop was scarchod and tho appellant was

d. &
floor

found

hiding under & counter. He was asked what hae was doing here

and he repladd:

"Me cna mo basd a slegp 2
come call me zpd ask ms

e was arrsstad and charged with ths offonces detvailed above and

upon caucion nz said:
iisga Greeon, & di devil fool me
sz, ‘A de boy dem did have i
The appsllant in his defence szid he was not disc

in mhe bu:rlding but was walking on the strewet when he was

overed

taken

into cusiody by the police, taken to the Haberdashery and charged

wiih thes crimes.
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Under the Cun Court &ct "Firecarm Cffgnes” 1s dofined

ny offsnce contrary to saciion 20
cf the Firgarms Aci;

{b) an r offence whatsoavar invelv-
rearm anc in which tha
's P 2581 ‘
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High Court Division cf cho CGun Couri has jurisdictioen
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o hear and any firvearm offencs cother than a capiial
offence and any other cifance specificd in tha schedule (soction
5 (2}). Shepbreaking and larc=ny is not cne of the offencsas
specified in the schedulc so ©o gualify as a firearm offence it

must be caught by the definition. Section 20 of the Firsarms act

a firzarm for which the holder ihercef
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does not have a2 licencs thus the offence of 1llegal posssssion of

- ¥

firsarm 1n count I 15 charged under vhis séebwior.
Section 20 {3) is a decming eocbicn, it provides:

"in any
5

prosecution for an coffence under
this ct

gction -

{a} any peorson who is in the
company of somszone who

Cr attampis Lo Uusc

réarm Lo commii o~

unEOS
1

Y
th [

(i) any felony: ov

{ii} any eoffznce
invelving sither
an assault or
whe rogisting of
lawful apprzhan-
sion of any person,

shall, if the circumstances
give riso to a reasonabls
prasumpt.on that he was prasent
3 to aid or abet the commission
of the felony or offence afors-
said, be rcated, in the
2bsence of reasonabls excuss,
as being alsc in possession
of the firserm; ..."
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This seculon previdaes for "Guilt by 2

firzarm must be usced by zhe 'peossesscr’ o commit a felony in

th

the prescence of the associats or o assaulr someong or resist
the lawful apprehension of anyvene. Pesssssor and associate

must L& aciing in concori. When therafeore the thieves were
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by this saction to be in possession of the firsarm and by
@ssociation to have shot at the pelicomzn, hencs the chargs in
count IXIi for shcoting with intcent.

Hiss Malcolm submictvaed tnat the gun was used Lo pravent
anycene from interrupting the breaking and larceny, In this

respect sne said chw offence is caugbt up in ths provisions of

"25 - (1) Bvery psrson whe makos or avtemphs

To maks eény use whatevaer of 2 fivearm

or imitaticn firearm wibh incant o
commitl or vo ald the commiszion of a
felony o to rasist or prevent the law-—
ful appreshansion or 44 ricn ¢f hims=lf
Cr scma Gther poyson, shall be guilty of

cifenc: agains: his subsocotion.

(2) Every parsen whe, at thi time of
commitring or av the time of bis apprahszn-
dion for, any offzncs spocifizd an the
Firss Sc%adulrg Bpas in his posscssion any
fircearn or aimitaticn firaarm, shall, unlsss
0z shows that Ao had it in his possession
for a lawful ebjecth, bs guilty of an
offence against this subso i_gq and, in
accition Lo any panalty to which he nay

be sonvencsd for the first ma n»lem'A
cffznce, shall bw liabls ic be punished
accordiagly.”

Shopbraaking and lorceny contrary Lo szcoion 40 (1) of tho Larceny
Act is an offence spocifisd in the tirst schedule and as the
appellant was found in possession of the fircarm recovered at

the scane of this offence he fzll under the provizions of scchicn



i
(@]
|

L1}

25 (2) (supra). The SeCiion Ccrozves a specific offencs and

t

providesa the penalty on conviciion bafors z Circnit Court
punishable in a manncr similav wo caaviciion for 1llsgal
possessien of a firsarm contrary e soctisnn 20 of the ot

4s an offwnce it falls within ihe dofinition of "Firecarm

oy § o e o w7 e e - - b
Offenece" under the provisions of tha Gun Court Acr bacsuse tha
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appellant's possessio:

s

of szction 20 of the

wrtnn ths submissions

My. kzhley submicied thai the septuncs IWPUSEQ was
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1ad & previcus conviction for a gum crime.

We heve given due cop~ideration to these subrissions and
find that netwithstanding the antacadeny of tha appellant, the
Santences should by reducad. The zpplicztion for leavs to
appeal against coun< I, 1% and XIY iz itrcated as the noaring of
the appeal end is dismiszoed. Appaal zgainst santance on counts
and iil is allowod, the senisncass of 16 Y4a¥s hard labour on
@aCh couni remains bui ars ordersd to run concurrsntily and wich
whe egenvencs of five years hard labour impesed on count II o

commence on 2zZnd
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concravuned ths provisions
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