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On the Ztth of July 1991, botch applicants Conrod Cole and

Higel Coote, were convicied in the Gun Court sitting in the
5t. James Circuii Court on two counts of an indictment charging

firearm and robbery with
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each of cthem with tllegal pousszession o
dggravacion. On counc I Conrod Cole was sentenced to 15 vears
hard labour as alsc on ccount 2, the sentences were ocrdered <o be

Concurrent and vo run congecucive tc sentence now being served,
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and it is to foliowed by five years police supervision.
Higel Coote was sentencea on each count Lo ¢ vears hard labour
to run concurrenitly.

The facts upon which this convicticn arose occurred on the
sth of June, 1390 when the complainant a Mr., Wallace SCcott, &
shopkeeper was in hiz shop at about $.30 p.m. The applicant Cole
eéntered the shop and purchased certain items then went to the
doorway and spoke to the applicant Coctse who was then standing
under a streetlight which was in front ¢ the shop. Cole asked
Cocte if he wanted a piece of cake, bur having replied in the

negative te the guestion, the applicant Coote reguested that Cole

buy cigarettes for him. Cole returned wo the counter bought the



cigarettes from Mr. Scott and then left the shop. immediately
after, both applicants “rushed inco the shop¥. At this time

tne applicant Coote was armed wich & gun. He proceedec behind
the counter anc held the gun at the ear of kr. Scott demanding
noney. He then tocok My. Scott into a storercom while the
applicant Cole remainea in the shop but on the customsr's side

of the counter. sSubjecting to the demand of Coote, the
complainant gave himi money which he had in a box. The applicant
Coote then left him in the storeroom and made his departure. A
few seconds after Mr. Scott followead, exXiting tne storeroom onl
to see the two applicants running on the street and away from the
shop. Mr. Scott then locked the shop and proceeded to the
Cambridge Police Station where he arrived at about 10.20 P.Il.
There, as he entered¢ the guardroom, he saw the applicant Cole
who throughout his evidence nhe had referred to as “the brown one* ,
$itting in the guardrcom., Immediately, and as the learned trial
judge described i1t spontanecusiy and without any prompting, he
pointed to him and said in his presence and nearing “that brown
one is one of the two gunmen who came round my shop and held me
up.” The applicant Cole said nothing.

Exr., BCcott remained at the gtation and zbout an half-an-hour

[t

later Inspector Roach arrived at the station

¢

n the company of the

other applicant whom the witness referved to as the *black one.”

Ccote came out of the car and

)

s he wasz about to enter the guard-

YOOm he said, addressing ly. Scott "Boss man 1is me come to the

shop and hold you upr“ In answer Mr. Scott replied ¥is you have
the gun.” Earlier, the two applicants hac been seen walking on

the road by Inspector Roach and Sgu. Dalev who were patrolling in
search of two suspects arising out of a report they had received
about the same incicent. They'stopped the car, and Sgt. Daley
hurried out and held the applicant Cole, bui neicher police officer

was guick enough to hold the applicant Coote who ran ineto che
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bushes and escaped. 7They tiien took Cole te the station &nd
Inspector Roach went kack in search of Coote whom he found on
the road in what was described zs a sweaty and & dlrty condition
with burrs on his clcthes. Having taken him into custody, he
toox him to the station where the conversation with Mr. ZScoti,
earizexr alluded to, took place., Both applicants denied any
involvement in this robbery. Both ileged that they were never
cogetner that nzght and did not know each otner. Each alleged
that they were innccent users of the road who were picked up by
the officers., C(oote asserted rhat he was never with Cole, and
hever ran away. Cole also said he was zlone when he was picked
ug .

Thne case tnerefore depended on whether the identification
of moth applicants by Hr. Scott was accourate. Phe evidence

revealed that the nen were in the shop for a period of 3{-45
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rinutes. There was light in the shop as aiso light from the

streetlight which was 25 feet from che doorway of che shep. The

shop was not very large, the doorway being about feec fxom the
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counter. koth pen came very close ©o the witness: O

certainly: when he vought the items from Mr. So tit; and Coote when

O
rr

he held the gun at Hr. $cott and took him into the SLOYErOCK.,

]

he learned trial judge expressly revieved the evidence
of the opporrvunitcy for identifiecation and analysed the evidence
against the care which he ackncovliedged was necesgary in cases of
visual identification. The guest.ion howevel remain whether the
rrecumstances of the subsequent identification by Hr. Scott at the
pPolice station was creuible. In normal circumstances, identifica-
tion by confrontation sheuld be avoiced anc if the identification
is prompted cither by any ag¢tual conduct of anyone or the physical

ke of litule weights where
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circumstances al the time L1t shoun

howaver 1t 18 made in circumstance

[43]

vihere 1t was sponcaneous and
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without any Prompting it is certainly evidence worthy of weight
cuG censideration. ‘The itdentification of Cole done in these
Cirsumstances, albeif that he was in the guardroom at the police
3ULLLCH was in our view evidence upon whichh the learned trial
judge coulu have acted. There was nothing to suggest that the
wirin=ts knew that any of the men had been heia and were at the
.i7€ 3tation. In those circumstances the learnea trial judge

WAL CoIrect inoacting upen the evidence having found the witness

I
s
tr
[0,
{7
H
o
(
=
(a3}
o
'._J
p_l
o
2
by

naving found that the witness was obviousliy
nOT mistaken. In se rfar as Coote is concerned it was he who
dttracted the attention of the witness to himself and the
wiinano thoreafter irmediately identified him. in all the
cirenmstances given the fact thac the learned trial juage saw

heard the witnesses and had =z better opportunity of assessing
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their tescimony, pParticularly that of Scott, we can find no reason

€0 Zisturb the finding of guilt., I should add that Mr. Xivchin
who appears for both applicancs gquite correctly in our view conceded
that there was no merit in the applications against the convicticns,

i@ application for leave to appeal against conviction is therefore

Hr. Kictchin however, pursued his application in relacion
L sentences passed on both applicants. The appiicant Cole was
sentenced to 15 years imprisonment on eacn count. It was revealed
and zgreed by the applicant thar he had four previoue convictiocns.
Zignificantly, one of those convietions is for illegal possession
of fireaxm and ancther for robbery with aggravation. Having
itistened to Mr. Kitchin and having given serious consiceration to
the points that he made in advancing the application, we are
nLtrtleless not convinced that there is anything here which should
2llow us to disturk the sentence passec¢ on Cole by the learned
trial judge., In relation to Coote, ha was sentencéé to ¢ years

imprisonment on each count. Mr. Kitchin in advancing his
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appiication referred to the fact thatr the applicant was 26 years
of age at the time of the offence and thet it was his first
conviction. We however note that the learned trial judge took all
of that into account. It is significant that although the
evidence revealed that Coote was the one who was armed with the
firearm and who was the major actor in the commission of this
offence; he was sentenced to nine years while lole was sentenced
o 15 years. 1in thoge circumstances we are assured that ths
learned trial judge cxercised as muci lenience as he could in the
circumstances and we find nothing wrong with the differences in
sentences between both men, given Cola's pravious conviction. We
are thereiore of the mind that the sentence agalnst Coote should
also not be disturbed. in the event the applications for leave

te appeal are refused. However, in relation to Coote,; sentence

18 ordered to commence on the 25th of Cctober 1991,



