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CAMPBELL, J.A.

Johnson and Lawrence were each convicted before Gordon J., and
a jury on Juiy 13, 1988 in the Saint Catherine Circuit Court of the offence ot
rape and santenced to four years and six years imprisonment at hard labour
respectively.

The application of Johnson for leave to appeal was refused by the
single judge while thal of Lawrence was granted on the ground of a misdirection
in iaw, ‘

The facts are simple and straightforward. On 25th July, 1986
Johnson was in the company of the complainant and her female companion on properfy
of Johnson's father picking mangoes fof sale by the complainant. While they were
so engaged, Lawrence appeared on the scene, He was apparently known to the
complainant, because, on his being sighted by her she referred to him as
"Beeman® in drawing the attention of Johnson fo his presence. Johnson himself
was not surprised at the presence of Lawrence because his response to the

complainant was in substance that she should take it easy as everything wes
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airlghf.’wfﬁe female companion was immediately grabbed by lLewrence who dragged

. her intc the bushes. Before she was dragged away she overheard Lawrence

directing Johnson to hotd on ¥o +he complainant which Johnson did. The
complainant's evidence is that she wrestled unsuccessful ly with Johnson, who
overpowered and sexuaiiy assaul?ed her. She said Johnscn overpowered her by
+hreatening her with a knife., The female companion's evidence is that after
she was grabbed and after hearing Lawrence direct Johnson to hold on To The ;
complainant which was dene, she was taken into The bushes by a hli!Slde and
Lawrence ﬁenaced her with a knife while endeavouring to have sexual Interciurse
with her;.-She foughf him off and effected her release. She said Lawrence then
called to Johnson to bring the complainant fo him. This was done, and she saw
when Lawrence grabbed the complatnan* and Took her To the place where she, the
female companion, had carlier fought him off. The police officer who
|nves+]ga+ed The case and arrested Johnson, said That when he arrested and
charged Johnson, he said he never wanfed fo do what he ¢id but that he was
forced by "Beeman™ fo do it.

| dn +his evidence, the jury was entitled to bring in a verdict of

guilty of the offence of rape against both Johnson and Lawrence if they the jury

“accepted as credlble +he evidence of the complainant suppor?ed in this regard by

+he evidence of the female companion namely that she saw Johnson -and Lawrence

each on a different occasion grabbing the complainant and pul!ing-her inTo

" different parts of the bushes, There is alsc the adniesion of Johnson to the

police officer on his arrest.

Before us Mr., Cousins on behalf cf both men submitted that the
Iearned trial judge had erred in admifTing,eyidence prejgdiciai fo Lawrence
namely the evidence of +he female companion ofﬂine_atiempfed rape on her.
Fdrfher, the learned trial judge erred in falling to direct the: Jury with
clarity on the defences raised and that he had glossed over crucual issues

vital to the defence. We found absolutely no merlit in these submissions in

consequence of which the application of Johnson was refused.
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ﬁegérding the appeél of Lawrence, though wé, as earlier STaTed,
fouﬁd no merit in the aboVe'submiss!ons of Mr. Cousiné, nonetheless we
anxiously considered +he ground upon which the single judge had granted leave To
appeal. The learned frial judge having ear!ier in his summation correctly and
- properly directed the ju}y fo consider separately ine evidence imp!licating each

accused, at the end of his summation said this:

Now, M, Foreman and members of the jury,
4wo persons are charged on t+he indictment.

| YTold you each man's case is separste.

The accused, Johnson i3 alieged by the
officer to have said ‘ls beeman force me -
to do it.! +old you that the evidence

of .. (compiainant) as to. what transpired
indicated that Johnson séid that 'a long
+ime | want fo iry but because ! was alone

{ would not +rv® so, on the issue of duress,
which 1 have rot left with you at all, | say
in law the defence of duress does not apply
so far as he iz concerned., How does it
affect the othar aspect of Beeman's involve=
ment? This is evidence given on cath in the
withess box by one accused which tends to
involve the other. Question of facts for
you to determine how you view the evidence. -
it is all a question of fact.”

The learned tria! judge having at the beginning of the above

- ‘passage correctly stated that iT was The,poi?ce'officér who In his evidence

- attributed to Johnson the statemeni 'lsz Besman force me to do iY,™ lapsed info

error nearing the end of the passage by saying that the statement "is
evidence glven on oath in the witness bex by one accused which tends to .involve
the other." However the jury could not be unaware that the learned trial judge
had efred‘when he said that such statement was parf of the evidence of any of
The accused. 1T fotiows therefore thet they would be unlikely to treat that
sTafemenT, not being evidence of Johnson, as havirg any vakue in défermin]ng
5 +he gull¥ or innocence of Lawrence. We do not considér this ﬁisdirecfion on
-‘fhe eQIdénce as other than minor and even if Efrcould be cégéidéred otherwise,
we are of the view that no substantial miscarriags o% justice was occasioned
Thereﬁy, bacause the evidence of the complainent and har feﬁalo ccmzanicn. was
clear as fo +he identity of Lawrence whom They ez knew before the date of

the incident.
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1+ was for the above reasons that we on February 6, 1989 refused

the application for leave to appeal of Johnson, dismissed the appeal of

Lawrence and confirmed the sentences which we directed should commence To run

from October 13, 1988.




