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SUPREME COURT CRIMINAL APPEAL No. 27/1972

BEFORE: The Hon. President.
The Hon. Mr. Justice Smith, J.A.
The Hon. Mr. Just.ce Hercules, J.A.

REGINA  v. CURTIS IRVING

P.T. Harrison and M.A. Reckord for the Crow

C.L. Leiba for the Applicant.

23rd and 24th October and
10th November 1972

HERCULES, J.A.:

This Applicant was convicted of the murder of one Cleveland Taylor

on 9th February, 1972, before Marsh J. and a jury. On the 24th Octobur,

1972, we quashed the conviction, set aside the sentence and ordered & new

trial. We promised then to put our reasons for so doing in writing. Thig

we now do.

In view of the decision at which we arrived, it is neither necessgary
nor desirable to discuss the evidence at the trial.

Suffice it to say that the only evidence that connected the

Applicant with the charge was that of one Dennis Simpson. The one ground o

appeal argued was:

"The learned Trial Judge erred in law in that he failed

to direct the Jury at all as to how they should regard

the evidence of the witness Dennis Simpson whose
deposition at the preliminary inquiry contradicted his
evidence at the trial."

It was conceded by the learned Crown Attorney that there were soveral
serious discrepancies going to the credit of the witness Dennis Simpson.
These discrepancies involved his evidence as to precisely what the Applicany
did and precisely where - was it for instance inside or outside of a shed?
The witness was saying one thing at the trial und admitted saying sometuing

diametrically opposed thereto at the Preliminary Enquiry. No satisfac.cry
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- explanation thereforr indeed no explunation at all was givﬁn, so the croait
of thie witness wes smomentous issue in the casec.
At page 95 f the record the learned trial = . gave some o .y
(__\‘ dircctions on the maier of discrepancies in the following terms:-

"Inevitahly in everv case, you will fina that there arc
discrepontes and contradictory stutements. This is so
because hoan memory is not a precision instrument.

People resmber what they regard as important and {hey
forset whid they do not regard as important, and not simply
because ya have discrepancies th~* you must disresurd the
testimonysf the witness. If, ~ course, you find
discurepandes of such an order, so many or so glaring that
you do no helieve the witness at all, thea you would have

. to disreged the testimony entirely. You are alsc free, of

| course, t decide that on a pariicular matter this witness

iz not tobe Telied on. This is the way you would approach
ordinary weryday matters, and this is the manner in which

you shoul. approach the svidence hare."

Then at paze 97 in dealing with the eviaence of the witness ti..
learned judge purported to deal with two of the most seriocus discrepancics
in the following wmaaneri-

"How, there wes some dispute as to whether or not he actuzlly
‘/’“j saw the accuscd chopping the deceasaed but he zdmitted that
s whatever he might have said at Halfwey Tree - he put it
another way — whercas he might have said here that ho sow
the accusea chop the deccauscd, at Halfway Tree he did not
gay that, he szid that he just said thuet he saw the zccused
with a machecte, There is also the cuestion of whether or not
he suw this incicent inside the shed or outside the shod. -
Now, you have seen the witness and you will, I think, consiicr -
it is a matter for you - that he is not a particularly
intellisent person. HWot, of course, because he is unintelli ;.uv
that you must disregard his testimony, you will have t0o wal o 1%
{::j and aseaess it having regard to your own zssesgsment of his
intelligence. You have to decide whether in the essentials

of the case he is fabricating a story."
The directions at pages 9% and 97 quoted above are the only directions .
the summing-up on the question of discrepancies. Far from even alertin.
the gury to the guesticnadle nature of the credit of the witness, wosin tLi-.
learned judze came to deal with the specifie issues, he actually sou:t,

apparently ex mero motu to explain away the discrepancies on the basis thit
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the vitness was "not a particularly intelligent person".
Paragraph 1352 of the 36th Edition of Archbold Criminal Pleadi:
Bvigence and Practice reids as follows:-

"The character of a witnuss for habitual veracity is an
essé;t{;i_ingreuient “n his ecredibilitys for a man who

is capable of utteling a dsliberate falsehood is in most
cases cipable of doling so under the sclemn sanction of

an oath. If, therefore, it appears that he bas formerly
said or written the contrary of that which he has now sworn
(unless the reason of his hoving éone se is satisfactoriiy
acecounted for), his evidence , hould not h ve much weight
with a jurys and if he has formerliy sworn the coantrary,
the fact (althouga no objection to his compstency) is
almost conelusive against his ecredibiliiys R. v. Teal,

ITEEt 309; R. v. Harris 20 Cr. App. F. 144.7

In the circumstances of the case it was vital that the jury snouad
huve received from the leurned judge o very careful zand thorough revicw
of the evidence of the witiness Deaais Simpson., There should zlso have wiln
2leguate guldonee as to how his wvidence should be treatcd, having resg.ro
to the several discrepancies which showed that ke hed formerly sworn tu:
contrary to whit he sworce 2t the trial,

We upheld k. Leibu's submission that the learned frial juage Taxlou
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to Jive the necessary dirsctions concerning Deunis 3impson's eviuence.

In the end the position waz that both the learned Attorney for tuo
Crown znd the learned Attorney for the ipplicant were agreed that thero were
several diserepancies which the learncd judge failed to deal with prozurly
znd both sides werce requesting that 2 new trial be ordersd.

Thefe was no hesitation in acceding to the request. In the rooult
w3 treated ths hearing of the applic.tion as the hearing of the appeal o

o

[E8

G

we allowsd the appeal, quashed the conviciion znd set zside the senten
aeath, but as the interosts of justice reguired, we ordered a new triil <o
take place during the current sessions of the Home Circuit Court, ths

Appellant to remain in cusitody pending the new tricl,






