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WAITE, J.A.:

After hearing arzuments on the applications by
Palton Sheppy arnd Delrvoy Jones for leave to appeal against
verdicts of guilty of the murder of Victor Kentish, delivered
by a jury on their joint trial in the St. James Circuit
Court. we treated the applications as the hearing of their
avpeals. This was because of the gquestions of law which
were raised. The appeals were dismissed, the convictions
and sentences were affirmed. ¥We now set out the reasons for
our decision.

The case for the proscecution was that Victor Kentish

died from stab wounds which he received in the morning of
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the 13th day of October 1%281. Dr. Mohan Yalla, who per-

formed the post-mortom examination on the 16th Gctober 1981,
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identified six injuries on the body of the above-named
deceased: On externael examination he noted: (1) a
laceration of one and & half inches by kalf zn inch over
the left anterior esvect of the parietal avea; (Z) =
three inch long laceration of 2 superficial nzture on the
anterior aspect of the rarietal arza, in the midline

(3) a one inch long by half an inch wide laceration over

tue left shoulder; (4) =&
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stab wound of half an inch by
one and ¢ half ches in the fourth intercestal space of the
right chest situated just lateral to ths sternum; (5) a
stab wound of one inch by half an inch over the c¢leventh
thoracic spine, nosteriorly; (6) Upon dissecting the
vo0dy, the doctor traced the last mentioned stab wound down-
werd and medialiy. This downward and modial inclination
entered through the posterior wall of tihe right atrium of
the heart and made its oxit through the anterior wall of
the right ventricie in its lowgcr portion.

The doctor saw ©lood not only in the pleural cavity,
but also in the pericardial sac. He concluded that death
was due to hypovclacmic swnock secoundary to massive intra-
thoracic bleeding internally, which resulted from the stat
wound to the chest. The injuries which he had cribed
were inflicted by a sherp c¢hject such as 2 knife.

It should here be stated that, at about 32:00 a.m. on

the 1
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th 81, whilec Detective Acting Corporal
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Coswell Hamilton was on mobile patrol he went to rfustic
Rkoad in the city of Montege Bay. He gave evidence taat on
thiat road, and in front of the Charles Gordon Market, he
saw the dead body of a boy about sixtescn years of age. 1t
was lying on its buck beside a stall “which is nearby to

the roadway™. The witness observed stab wounds to the head

and chest of the body, which was removed to the Cornwall
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Regional Hospital, This hody was later identified to
Dr. Yalla, on tho day of the nost-mertem examination, by
Beresford Miller as the hody of Victor Kentish.

Continuing his evidence, Detective Acting Corporal
Hamilton said that on the 14th October, 1681, he went to
the Montego Bay lock-un where he saw the supellants. He
spoke to both of tihem in the presence of each other. He
cautioned cach of them, after which he arrested and
charged them for to¢ wmurder of Victor Keatish., After cautiorm
Jones replied; "Officer me never mean fe kill him sah'.

Hle denied that Joanes said to him ‘Me never kill him, me
don't know anything about it'. After caution Theppy
reportedly said, 'Cfficer, a no me kill Victor, sir'’.

How then did Victor Xentish receive the fatal wounds
which Dr. Valla found? The evidence of Adina Blackall and
Nedra Hunter provide facts which the jury haed to weigh in
considering the suilt or innocence of the appellants.

Because of certain issucs raised at the trial and before this

o

Court, 1t is appropriate to first delineate the locaie of

[

tie incident which those two witnesses rolated, albeit that

Adina Blackall becawme 111 early in her sworn testimony, and

was not able to return to Court to complete ner oral evidence.
3

Conscquently, the learned trial judge aftev due cnguiry,

exercised his discretion and directed that the deposition

teken from her at the iminary examination sihoculd be read,
e will have to return to this, considering that this
ruiing was a point for strong submissions in the Court
below as well as befove this Court.

Nedra Hunter's svidence regarding tae locale will
accordingly be deali with at this stage. She was subject

o much cross-examination to test her powsrs of observa-

tion in the circumstances about which she gave evidence.



Particularly was this so in regard to the situation of her
shop vis-a-vis that of Adina Blackall, and in relation tc
the Charles Gordon Mariret. Miss Blackall a2t the time of
the incident operated o cock-shop, which was situated to
the left of the 'show shed® - 12ft by 10ft in area - from
which Miss Nedra Hunter did her higglering. Roth shops
were on Fustic Road. At the time there was onc door into
Nedra Hunter's shop. In her own language ‘‘the whole thing
zinc off but outside, it never box round as yei, that mean
it never board up as yet™. So that it is correct to inter-
pret her evidence te ti.e cffect although on the 13th October
1621 therc was a zinc roof, there were no walls to this
shop. The roof exterded over the door and when one went
out through the door cre would be facing the market, look-
ing straight across to the market which is on the other
side of Fustic Road.

According to Nedra Hunter, her shop was to the side
of Miss Blackall's shop, and about a chain from it.
Miss Blackall's shon was nearer to the roadway of Fustic

Road. To use her words: ‘‘'the sidewalk is here, and she
just step off the sidewalk and into her shop”. Again,

"she can stay at her doorway and lock on the street, on the
sidewalk. Significantly, she said that Miss Blackall's
shop was in front of her’s - "her shop side before my shop™

kS

Her doorway was turned to the strest, and liiss Blackall's
show also faced the mavket. When Miss Hunter lcoks through
her door she is nct azble te see the door of Miss Blackall's
shop, but only the side. IMiss Hunter's cV1%kncc maintained
that she has an unimpeded view of the whole market when she
is at her docr, and she had such an unimpeded view in the
vantage position as testified by her.

It was the contention of the applicants that bearing
the locale in mind the judge wrongly excrcised his discre-

tion net te visit the locus in quo. This visit was made
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necessary, avgucd Mr, Chuck, because of the confusion
which clearly existed in the evidence, which raised the
question whether or not liedra Kunter could have seen the
men sho deponed about from the position which she identified.
This point of vision was important, becauss, if the

defence succeeded in casting doubts upon this portion of
the evidence of Medra Hunter, her credibility regarding
what she saw would have bLeen seriously and cffectively
challenged. This was especially so, as her evidence was

cf vital importance in a2ssessing the ability of the wit-
ness to wopurly identify the persons who were cutside of

tter shop, as well as to accurately relate what was going
on, lier point of vision was "a hole in the boardiag-up®

of ner shop, through wihiich she lcooked wiren she heard a
voice callirg heyr in the early morning of the 13th October,
1981, Initially, she testified she pezped through that

’t

hole and saw the twn ¢

siicants and the d<cceased,

5s Hunter was subjected to lengtay and repeti-

ets

i
tious cross-examination ss to the position of the peep-
hole. Despite the (uvo the reader) confusing guestions to
the witness on this noint in the case it became clear that
in the interval of time since the 13th October, 1981, and
the date of the trial, Miss Hunter had made substantial

alterations to the shon. In foct, she said at the trial that

B
and

she hadl added a2 little room. She had insevited a door
inte this room. Sihe described this aew door as a “two-
side door®. It did not replace the old doow, which 1t-
self was in the wmiddle of the old structure.

Coguisant of the f{act of the alterations to the
building, the learned trial judge refused the application

10 visit the locus in que. But in this Court this ruling
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was seriously guesticned, in that allowing for the
alteration of the structure the alteration had not
affected the position of the hole. It followed, therve-
fore, said the arpument, that despite the additions to
the front of the shop, it would havc been possible for
the dimension of the hole, its position in reiation to
the frent of the market and its position in relation to
the EBlackall shop to have been properly asscssed by the
jury, and the viecw was therefore vital to the applicants,
bearing in mind that the defence was an alibi, also the
question of whether the identification was well-grounded.
Misunderstanding the evidence as he did, ran the
submission, the learncd trial judge exerciscd nis discre-
tion wrongly, viz., on incorrect premises and on a mis-
taken view of the facts., It should be observed that as
regards the shape and size of the hole, the witness had
onn more than one occesion demonstrated to the jury the
size of the hole. Therefora, the criticism of the judge's
ruling was nant well-founded, and, to put it mildly, we are
of the view that the judze was indulgent to dofence

Attorneys-at-Law who, especially Biss Morris for the

agpellant Jones, kent asking the same guestions over and
over, despite the fact that the witness never deviated
from her evidence rvegarding the hole throush which she
veeped on the morning in question, We do not disagrec
with the judge's ruling. We do not agree that the learned
trial judge deprived the jury of vital assistance neces-
sary for them tec assess the witness, Nedra Hunter, and

ner evidence concerning the conditions surrounding her
identification.

Before considering further the complaints about
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now the learned trial ju'ge dealt with the evidence of
identification, we would at this stage deal with the
Ground cof Appeal that:
“The learned trial judge wrongly admitted
the evidence (sic) the deposition of wit-

ness Adina EBlackall since there was insuffi-
cient evidence that the absant witnoess was %

-

o 111 to travel or unable to speak on the
7th Octeber when her evidence was required®.

The allusion kere is to the following facts:
Adina Blackall was the fivst witnecss called when the trial

coamenced on the Sth Getober, 1982, Undsr cath she des-

cribed her occuwation - ‘operator of a little ccok-shop' -
at Fustic Ruad, licntego B3ay. She was not living in
¥ontego Eay, but she would travsl from her home in Sandy
Ray, Hanover, on VYednosday of each week. She would con-
duct her business from Wednesday to Saturday after which
she would rcturn home. On the nights she spent in Montego
Bay she slept in a little room attached to the shop. She
said that on the early morning of the 13th October, 1581
at about 2:30 a.m. or 3 a.m. shc was lying down, but awake,
in the rcom, when she hcard a noise, She described it as
“"Somebedy was running us and down and talking and saying,
"Give it to me; give it to me' . When she looked outside
she heard someonc say, ‘Mo, I nai give you, a no fi you,

o fi me it'. 5&le was zble to see outside by peeping
through a littls hole in the door. This hole was created
by the lock coming out of the door. She said she then

saw four perscns ©f whom she knew two. One of these two
she called Sheppy. It was the first time she was seeing
"the boy that get dead'. The fourth person was a rastamai
who she was sceing for the first time. When asked about
the name of the other man whomshe knew before she gave no

answer, but the transcript records that Mr. Brooks, Crown
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Counsel, observed that something was wrong with the wit-

ness. When she was nsked if she wished to sit, the

transcript records “Vitness pesturing does not speak”

An adjournment was taken and on the resumption,

~—- Crown Counsel addrosscd the learned trial judge in these
words:

"May it plcase you, M'Lord. The witness
Miss Blackall was taken to the hospital,
sir, and from the information I have
received from the investigating Officer,
the doctor has kept her there for obser-
vation. Shke will therefore, M'Lud not
be avzilable this afternoon but what it
is proposed to do, My Lord, with your
permissicn, is, in corder that we do not
waste the rest of the afterncon call the

o next witness, Miss Nedra Hunter, to con-
QIJ tinue giving evidence in this matter, and

hogefully Miss Blackall will recover her
health, and will be able to continue her
evidoencs tomorrow morning. ......... She
is 1n hospital, My Lord”.
Wien the Court resumed on the following day,
kir., Brooks informed the Court that:
“"She is now out of hospitel but she is
still very weak and it appears that she
will be unable to come to Court to give
evidence, but the Crown will be making
o a certein application to your Lordship
Q : when the appronriate time comes concern-
~ ing lfiss Blackall®.
On the 7th October, 1282, Dr. Gadhar of the
Cornwall Regional Hoswnmitel gave evidence that on the
6th October at about 12:45 p.m. he examined Miss Adina
Blackall at the Cornwall Regional Hospital where he was
on cnercency duties. He heard complaints that she had
fainted carlier. GShe appeared distrassed, had a head-
( : ache. and was not able to talk. She indicated to him
by signs that she had r»ains in her abdomen. Her blood
nressure was high: 152 by 1306 milimetrcs. His assess-
ment was a cerebral insufficiency, and that in fact she

had suffered a cerebro-vascular accident, of which the



underlying cause was hypertension. He discovered from

the relevant past medical history that she was aypertensive
in addition tc being diabetic. As a result of the fore-
poing, Dr. Gadhar opined that “she is not in a position
medically, to give evidence, to stand in Court®,

The learned trial judge had to consider this evidence
together with that given by Police Corporal Joslyn Kelly.
de told the Court that he was present at the lontego Bay
Aesident Magistrate's Court on the 23rd February 1982,
where and when His Honour Mr. 0.J. Pitter, Resident
Magistrate for tie warish of St. James, took down in
writing the deposition of Adina Blackall, during the coursa
of a preliminary examination. The two accused were presen”
during the taking of the deposition. They wsre reprasente”
by Mr., Holyn and iiiss kMorris. She cross-examined
iiss Blackall after which the deposition was read back to
the witness who eventually signed her nawme to the depositic
His Honour the Resident Macistrate also signed his name
thereto. The Corporal identificd both sicnatures, and the
written deposition was eventually admitted into evidence
by the learned trizl judge as an exhibit. This ruling was
in accordance with the provisions of 8. 34 of the Justice
of the Peace Jurisdiction Law.

It was argued that this was wrong since there was
insufficient evidence to establish that the absent witness
was too 111 to travel or unable to swpeak on the
7tk October, 1587 when her evidonce was required. It was
even suggested that the trial judge of his own volition,
should have adjournasd the case until the Crown placed
evidence before him to establish that Miss Blackall within

a reasonable time would not be able to attend Court.
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¥r. Horace Edwards, {,.C., who argued this ground of appeal,
aointed ocut that Dr. Gadhar had said he hal referred the
patient to a specialist but he refused to give a medical
opinion on the present state of the patisnt at the time he
was giviny evidence, nor would he say what would likely be
her future medical condition. U!Mr. Edwards invoked the
chimerical principle of "the abstract justice of the case®

even although he conceded that kK. v. Noakes [1217] 12 Cr.

Asp. R. 204, [1917]) 1 X.B. 581 shows that the state of
health of an abssnt witness whosc depositici it is proposed

to read may be proved by any credible witness on whonm the

Court can rely on the woint. In that case a police constable

had given evidence about the ill-health of two other police
constables. To the objection that that was not sufficient

cvidence, because medical evidence of the condition of the

witness should have been given Aidley, J., spoke for the

Ciurt of Criminal Appeal when he said at page 205:

“"This Court QQMS not tizink that is a correct
statement of ¢ law, &, 17 of the Indictable
Offcnces Aot 1848 fs. 34 of the Justices of
the Peace Jurisdiction Act] enacts that before
a depositicn can be recad as evidence it must
be proved by the oath or affirmation of any
credible witness that the person whose deposi-
tion 1is ¥ wgosad to be read is dead or so 11l
as not to be akle to travel. There is no
provision in the section that medical evidence
shall be given. On the other hand, the evi-
dence, whatevaer it may be, must be such as the
Court can rely upon. It must not be merely

the statement of a person who has been informed
of the iliness which prevents the witness from
travellins’,

Femarking that it scems quite impossible to say that the

his disection wrongly in allowing

[ws]
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Chazirman here exei
the depositions to be read™; Ridley, J., pointed out that
Baker [the police comstavle] did not jgive evidence of what
he had heard about thoe condition of Eades and Bates. He

had actually secen them in the presence of the docter who
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was attending them.

In the circumstancas of the instant case, it was
permissible for the judse to relate what had cccurred to
tie witness while shic was in the witness box tc the evi-
dence given by the doctor. Certainly, 211 in Court had
seen her collawse in the witness-hox, and the doctor had
informed the Court thot she had suffered & cerebro-vascular

accident, which in plain everyday language is a stroke, a

.condition which it is well known is not overcome overnight.

hen he submitted to us that the learned trial judge should
croperly have granted an adjournment for the purpose of
further enguiry, Mr. Horoce Edwards was oblivious of the
fact that the transcrist docs not disclose that such reguest
was ever made to the trizl judge. Indeed, Mr. Edwards did
not say what would have been a reasonable time for the
adjournment, which ir itself would be disruntive of the
enquiry inte tne serious charge of murder. It 1s sophistry
to argue that the cvidence of her being too i1l to travel

fell short of the evidence the lecarned trial judge must

<

.

have before him in thet what is required is not evidence

of what her condition was oun the day before, but what it

was at the actual moment of trial when her evidence was

required. This is to ignore the real naturc of her illness.
On this whele guestion of the admission of a witness'’

deposition as evidence at the trial, we would draw attention

to the judpment of Carberry, J.A., delivered on December 20,

1582 in the appeal of Regina v, Richard Scott § Dennis Waltevs

SC Cr. Appeals Nos. 153 § 154/80. This case in our view
sets out the considerations which should guide trial judges
when a deposition is tendered by the Crowa under the pro-
visions of S. 34 of the Justices of the Peace Jurisdicticn

Act. Firstly at pzge 4% Carberry, J.A., said:
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"We are clearly of the view that the statutory
provisions in ocur Act give no power to exciude
the deposition where it is shown that the
witness hos died or become too i1l to travel
to court. Such discretion as the Judye
enjoys under the statute relates only to
witnesses who are vbsent from the island or

(‘3 have become insane’,

;

=

@

At pages 55-56 he said:

"The secticon in cur judgment makes the depo-
sitions of witnesses who have died or arec
too 1ll to travel to court admissible without
the consent of the judge, whereas his consent
1s needed when it is 2 case of the witness
being absent from the island, or affected by
insanity. In the former case the Crown need
only tender tne deposition, and the onus of
successfully appealing to the judre to exor-
cis¢ his residual discretion teo excliude it,
lics on the accused and his counsel. It is
. for the 4dofonce to establish the facts or
(.; factors that make it unfair for that evidence
- to be admitted, and to persuade the judge to
exclude 1t. On the other hand, in the two
atter cases it will be for the prosecution
under the stetute to secure the judge's con-
sent te the admission ¢f the deposition, and
there will be therefore au onus on them to
secure tuoat consent. The application of the
residual discretion of the trial judee will
apply to all ceses, but therc will
important 4if
and in its nlication devending umon which
particular cavse for admitting the deposition

e Ty i Iyr o ey
18 DCLNgG acvances,

7

( | While o ¢ ¥White's case shows the discretion
— being appliicd to the admissibility of deposi-
tions under the Justices of the Peace Act,
Secticn 34, it does not draw the distincticn
indicat-. above as to the onus of nroof, or
the onus of moving the court. Thoe discretion
basically 1is to exclude for cause to be shown,
and the onus c¢f ghowing that evidence other-
wise admissinle ought to be excluded is not a
light one,; 1t was not in fact discharged in
either Selvey’'s case or Sang's cass. As to
review of the exerclss of such@aiscretion it
is well settled that this ccurt will not inter-
fere with the exercise of a discretion by the
judge bolow unless he has erred in principle

\ or there is no material on which he could pro-
(AJ nerly have arrived at his decision’.

This last quoted passage mentions the case of

Dunald White [1975} 24 ¥W.L.E. 305, 13 J.L.R. Z17. The

-

judgment of the Court of Appeal in Scott and Walters (supra)

must be accepted as over-ruliny the decision of Donald *hite

o e e st a *
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which was exhaustively examined in the judgment of
Carberry, J.A. Therefore that case should no longer be
propounded as the definitive authority on the point.

We are of the view that in this case there 1is

nothing at all to bear out the speculation that the doctor

made a cursory examination - a mere preliminary examina-
tion. The material which was before the judge was con-
clusive as a proner foundaetion for the deposition to te
read. The statutorvy requirements were fulfilled so that
the judpe pronerly admitted the deposition. It has not
been shown to this Court thait there was in This case a3
danger that the prejudicial effect of the deposition being
read would outweigh the probative effect thereof. The
agplicants have not discharged the onus of showing why tu=
admissible evidence should have been excluded and have
consequently failed to move this Court to say that the jud
was wrong in adrmitting the deposition and having it read

to the jury.

o~

We now set out the deposition which was read to thoe

jury by the Registrar of the Court:
“On this denosition Adina Blackail upon her
cath said as follows:

I operate a cook shop along Fustic Road,
rontego Bay, St. James. On Tuesday the
12th of October, 1981, at about 2:2%20 a.m.
I was in my bed, I heard a noise outside
and sonmecone talking. I next heard running
across the house, I pseped through a nole
at the door looklné towards the market, I
saw four wersons, twe of whou I recognised
to be the accused. I knew accused, Jones,
from he vqs 2 little boy when his father
used to > hiw to the market. The other

accused, b::ppy I know for about one and
a half yesrs. I have always seen him at tae
marketw 0f the other two persons on@ was
the deceased. 1 saw accused, Jon kicking

up the deceased. The accuse d, 1uppy, drew
a knife and jammed at the sccus. - the
deceasaed, sorry. The deceased ran, picked
up a piece of stick and hit JCLUSLd Shepny,



"on his hand. The knife fell. Vhen Sheppy
jammed at decezsed the knife caught him two
places in the chest. When the knife fell,
Jones picked, picked it up. He then started
jamming deceased. DLeceased bawled out,
‘Miss G! iiiss G! ifelp Me! Roy dem a kill
me out wvan!'  HNedra Huntgr is c¢alled Miss G.
Signed fdina Blackall.

She onerztes a cook shop near to mine After
deceased got the cut he ran to Miss C. door-
way and dloykcd. Miss G. bawled out saying,
"Lord God, oonu kill de boy! Come tek him up
from the doorway'. Both accused ran away.

I come out and went to Miss G. deorway where

I sew the deceased. He had stab wounds all
over iim - bleeding. He appeared dead. I
could sece because there were street lights
around and it was also moonshinz. Cross-
exainined, Miss Morris: The hole in the door
is a iz one. A lock was removed fronm the
door lesving this hole. I locked my door by
bolting it. I do not know the name of the
deceased. Another rperson was therc. He is a
rastaman., He was not in the fight. He was
just standing there. After deceascd hit
Sherpy and the knife fcll and Jones took it

gp he lefi. My door from Miss Hunter's is
about 19 yards. The door I peeped through.
(The witness points/%&c distance of about one
chain) I had measurcd it, ten yards. Peecping
through that hole¢ I could not sec Miss Hunter's
shop. It is sideways by my doorstep. Doorway
faces the market. Signed again, Adina Blackall.

I saw the four men right before the kitchen door.
They had tue deccascd all on the kitchen door.
Lights were in my room. The docr is about six
feet tall. The hole in the door is not too far
from the tvottom. You have to bend down to peep.
The docr is about 2 yard from the sidewalk.

My kitchen is on the same level as the sidewalk.
The door starts at the bottom of the floor®.

It is of interest to advert to the following remarks
of the learned trial iudge at the commencement of his sum-
ming-up when he advised the jury at pagss 185-186:

to disregard

“Another asvect that I ask you
1 s rortion of

altogether is Adina Blackal

her evidence. She started to give evidence
and you szw what happened; she became speech-
less, she startzd to long her tongus out and

she had tc sit down and you heard that she
had to be taken to the hospital. Now, that
is regrettable as you se¢ that she's not a
very youmns lady; I estimate that she's perhaps
in her sixties, and she has had 2z very hard
life, that is, she works as a higgler and you
havc neard the general conditions as to how

1267
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"people work and live at the market. Now,
that evidence - that is whai she gave up to
that »eint - I ask you to disvegard it
altogether in considering your verdict.

Further, at pages 215-220 he asked the jury to treat with
great caution and care the information given in the depo-
(\/ sition of Adina Blackall:

"But let me tell you why you must treat. this
evidence with caution. It must be treated
with caution because although the law makes
provisions in certain circumstances - and
that's a matter of law I ruled omn - that
when someone is ill so that they will not

be ablic to come here to give evidence,
implicit in the whole Act is that in certain
circumstances evidence is receivable in
court where the witness is not present. So
the witness is 111, unable to give evidence;
you heard that she couldn't talk but that

- was a matier for me and I decided to, in
< ) fact, let this evidence in; but you must

be careful about it and you wmust be care-
ful about it because she was not tested
under cross-examination. She was not
tested so you could sce her reaction and
she was ill, and that was a misfortune,
but neverthcecless vou can look at it and
you can give it some welght bearing in
mind the warning that I have given you and
it is to the credit of the Defence, they,
themselves told you of how skeptically you
are to view this evidence becausce it wasn't
tested in cross-examination.

50 we now turn to this evidence that she gave
\ thie preliminary enquiry and she was Ccross-

(W/ examined down there but, as Miss Morris said,
that was not a trial and counsel for the
Defence, although they have carried out &
croess-cxamination, you see, thev may have
decided not to show their hand down there and
let me tell you, nothing is wrong with that.
Counsel often do it and it is quite respectable.
There is nothing wrong with it because you are
saying, 'I am waiting until the matter comes
up for circeit'. What defence counsel is try-
ing to tell you, that although they defended
the accused or helped him, that although they
were afforded an opportunity to cross-examine,
it docsn’t mean that the full rein of their

. cross-cxamination came out. In any event you

K ) were not there to sec her demcanour or how

she sheped up under cross-examination, so, as

I said, be very carcful how you act on this

evidence and having given you the warning that

I have given you 1 will show you certain aspects

of it - 2ad it was read to you by the Registrar

I will show you how certain aspects of it, how

you could, in fact, treat it - bearing in mind

what I have said - treat it with skepticism;

also bear in mind that whether evidence in it is

coming from the Crown or it's coming from the

Nefence, yvou give the accused the benefit of

your doubts and
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"it is only if you are satisfied that you
feel, to tibe extent that you feel sure
aovut the Crown's case that you can return
a veraict of guilty'.

ey
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noat page 227 be adjured the jury to “give much more
weight to Medra Hunter's evidence becausce it is evidence

which was tested heve’, He apgain stressed his caution

about the evidence of Adina Blackall:

"Now, guite apart from viewiug this evidence with
great slienticism it doesn't mean that you

can't u it but lc¢t us see if on this evi-
dence therc is anything that you can find,

in fact, that poes - that would a2ssist you
towards returning a verdict of guilty and if
there is anything that assists you towards a
verdict of not guilty".

These passages have been quoted from the summing-up

to indicate the context in which, by the judge's instruc-
tions,; the jury had to decide the scveral issues which
arose, viz., identification, discrepancies and inconsis-
tencies, the interpretation of what the avpellants said to
the nolice officcer after caution, self-defonce, common
design, circumstancizl evidence, and the withdrawal of
manslaughter from consideration by the jury. This range
of enquiry was canvaszsed in the several grounds of appeal.
Bearing in mind the charge by the judge regarding
the deficiencies of the deposition of Adina Blackall, the

sbove listcd issucs must nevertheless be sddressed on the

strength of the facts thorein disclosad together with the
sworn evidence given by Nedra Hunter.

Nedra Hunter's zccount was that while she was in

#er shop on the 13th “ctober, 1581, at about 2:30 a.m. -

3 a.m. sne was awakened from sleep by a male voice calling
ter and she hcard a knock on her shop door. The voice

A

sald, "Help! Heln! H tiss G., lelp Roy dem 2 kill me

cut yah’. VWhen she heard this she peeped through the

boarding-up hole of ithe shop; and she saw the two accused,



when she had the
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who she knew befere, standing ud right at the doorway
0of the shop. 8he saw thewr plainly near to cach other.
She saw the whole %ody of them. She saw Shosny with a
‘machete knife' in his hand., She did not sue¢ Jones with
anything in nis hand. She saw Sheppy push the deceased
in the front of his body and towards the doorway of the
shop, as if he wanted to push him into the shop.

As she oponed the door of the shop. she saw the
decezased, Victor ¥entish, £211 on his back to the ground.

He was dead. When sic came out of the shop she saw
Cheppy and Jones running away and across the sireet

towards the rvailway iine bridge. She called to them to

come back and ta ur the dead body freom the docorway of
her shop. They kupt on running. She ran zcross to the
market, where at her roguest, someone sumnoned an ambu-
lance. When she returned to where she hzd scen Victor

fall, she observed that 22 was bleeding from some wounds

oty

to the breast, tomple and over the heart. At all times

wellants in her vision she was able to

sce them clearly., VYhen she was peeping through the hole
she sald she saw o third person, “the side coming down™,
who was probably the deceased. She said she saw him from

the waist down., It must therefore follow that since she
was insistent about this that at the time she did not see
his face, but she was o5 insistent under rigorous, repceti-

tious cross-exomination that she saw the faces of the

&
(&}
=t
B
P
et
-
~

agpeliang - w ¢y were running away she saw the whole

of thewm., Althouoh 2:30 a.m. she was ablc to see

then auite clearly because of the electric street light
which werc "brigzht 1ike day"........ "As plain as ever....
Pretty light over, coming in like day!”. She demonstrated

to the judge and ifury how the light was positioned and




-1e-

highlighted her description with the following words -
"and &1l over is light that the men that playing dominoes
play it off a the elesctric iigpht ........ the men that

zlay domino at my sikos are able to glay dowino without my

In this setting, let us look at the directions by
t:iie learned trial judge to the jury on the factor of
identitication. The several nassages quoted hereafter
will adequately direct attention to the importance which

L)

the judge placed upon the jury's properly understanding

the significance of the issue of identification. At page
206 the transcrivnt records:

S0 bearing in mind, Mr. Foreman znd your
members, that identification is the crucial
issue in this case: bearing in wmind that she
has told you that she knew the two accused
beforz, you must say whether the 1lighting
situation was a&s good as she makes it and
whether she had this good oppertunity when
she camg OutSidb the door to see both ROY
and SHEPPY whom she knew, That's a watter
for you t decide”

=

Again at mage 208:

“"It's a mrtter for you as to whether you
accept that or as MKR. HOLYN is asking you

to infsr, if she saw thew, in fact, through
the hole, running, then she couldn't have
seen them at the door at all because their
backs would have been turned to her, and as
you kmow, if, iu fact she couldn’t see¢ them,
in fact it would be a case of mistaken
identity and you wmust bear in mind, as I
told you, the crucial issue in this case is
identity. 5o you must say whether the
11th1u%J the cypportunity, the vantage point
githey from the hole or the door or both
taken wfother was such that she could see
or that she didn*t sce because they ran away.
it is 2 watter for you Mr. Foreman and your
members®,

-
1

remarked:

5
o
I
e
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“"So you see Mr. Foreman and your members,
remember we are dealing - 1f you accept

her evidence - with a weli-liyhted place.
Here she is giving you the accurate position
as sne saw 1t from tne dOOTY ONE was sldeways
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"and SHEPPY was facing the door, so here it

1 cept thls evidence coming out

58S xamsna*ion of rlISS MORRIS then,
in fact, you have evidence thai she was able
to sce and if you find that and you arc cer-
tain that she is making no wmistaksz, you have
good evidence that thess twe men,

— DALTCM SHEFPY and DELRQY JCNES were there that

<w/ night®.

At pages 212-213:

"I am saying to you, if you accept
NEDRA HUNTE®' § evidence and you are certain
that she is making no mistzke about the
identification, that the light was as good
as sihe said and that she knew thcm and she
saw them there that aight, then you can
infer from the evidence that both of these
men are responsible for, in fact, killing
VICTOR KENMTISH"™.

Following Crown Counsel's reminder at page 228, the learned
<«/ trial judge said at wage 239:
... and the last matter identification.
I am not going to give you a formula, I
have Hi& JiEPd to you the circumstances
surrounding the identification and I have
also told vou that you must be certain that
NEDRA HUNTER was not making 2 mistake at
all zbout it because sometimes people make
mistakes; but bear in mind that she said
she kncw them before, the iight was bright
and bear in mind all the circumstances
that is the¢ hole in the door that she szid
she saw thom and bear in mind the Defence
<;> has suggested that she never really saw
/ their faces, all she saw werc their backs.

‘1'1

ake into account all that and come to your
dgc1510“ .

It was submitted that the summing-up does mot disclose
ki

adequate directions to ithe jury in the terms of formulation

of the guidelines la2id down in R. v, Oliver Whylie [1977]

15 J.L.R. 163. 1In addition the complaint was that the judge
did not bring to the attention of the jury the importance of
the suggestions made by the defence to show the defects and
the shert-comings of the evidence of Nedra Hunter, even
giving due weight to the fact that she said she had known
both appellants and the deceased before the incident in

question. Farlier in this judgment attention was directed
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to the cross-examination of the witness regarding her
range of vision, and the constant and repetitious ques-
tions put to her on this matter. The central question was,
did she see the two mcn when she peeped through the hole?
But just as importantly, did she see them clearly to
identify them when they were running away from the shop?
Defence Attorneys did test her as to whether she was able
to se¢ them and identify them on both occasions. In fact,
it was said that she did not at all see them when she
weeped through the lwole, nor did she in fact sece 'the whole
body of them while they were running away'. It is cer-
tainly of much weight that peeping through the hole and
then opening the door was 21lmost one operation. From her
answers under cross-axamination, it is clear that she was
not mistaken as to who were the persons outside her shop,
sven if it is sought to arpue that she saw them only for

& very short time. Tellingly, ecach of the quoted passages
commenting on the issue of identification place this cen-
tral question in proper perspective for the jury's
consideration.

We are not persuaded that the learned trial judge
insufficiently alerted the jury to all the relevant consi-
derations concerning identification. The contention by the
defence that when Nedra Hunter peeped through the hole
which she insisted was beside the door, shc could not see
the doorway is not borne out by any evidence. Ndr is
there anything in the evidence which would underscore the
suggestion that the hole in the boarding-un and the door
were not on the sams side in the same wall.

The issues of provocation and self-defence in relation
to the facts of the case were raised by Grounds 6 and 7,

raspectively. Ground 4:  ‘the learned trial judge
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misdirected the jury when he withdrew manslaughter from
the jury®. GrQund 7: ‘the learned trial judge unduly
influenced the jury in regard to self-deience by express-

— ing his firm opinion that it does not arise’,

C

B These questions at issue were bascd on the contents
and scope of the deposition by Adina Blackall, which
having been admitted into evidence was regarded by the
appellants as casting a responsibility upon the learned
trial judge. hat responsibility was to lcave absolutely
to the jury the issues of self-defence and provocation
considering that this deposition was the basis of the case

(j\ azalnst the apoellant Jones. The Crown puts its casc on
common design, in resgect of which there is no complaint
about the directions in the summing-up. Indeed, those
directions brought home to the jury the necessity to deter-
mine whether the two anpellants were present on the scene,
and what wart each played in the incident. The omnibus
nuestion was posed by the judge. 'Did the accused men,

Y
]

Dalton Sheppy and IDelroy Jomes, acting together, stab

(q) Yictor Kentish to death?' And "Were Dalton Sherny and

Delroy Jones acting in lawful self-defence when they killed
Victor Kentish?’
The learned trial judge said at page 19¢:

., ..¥ou must take into consideration ... what
both defendants are saying ... 'YWe were not
therc at 2117, but on the Crown's case, and
I say on tue Crown’s case, on the deposition
evidence which I will detail to you, it is
possible for you to find - although it is

.. going to be a matter for you - that they
( ) were acting in self-defence, and if you find
“““ ’ that they were really acting in self-defence
or you doubt whether they were acting
in self-defence or not, then it would be your
duty to acquit’.

In pursuance of the inquiry the learned trial judge spoke

to the jury in the following terms at page 197:
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"I will detail the evidence, if possible
for which you couvld szay that self-defence
arises in this case. It wiil be for you
to say wnether that evidence you have
heard - ihe defence in fact, told you how
little attention to pay to the depositions
and you heard me specifically ask

Miss Morris what, in fact, if 2 defence
arises on thi deposition do I not have a
duty to out it and she said yes. So I
will show you the portion of that deposi-
tion evidence which can raise the defence
of self-defence and you will understand
why counszl for the Crown was insistent.
in trying to put in the deposition in
fairness to the defence se that you could
have the whole picture of the case, ....'.

By focusing attention on the contents of the
deposition and its possible indications f self-defence
and proveocation, the trial judge was doing ne more, no
less
had in {fact given sworn oral evidence in the same words.
The learned trial judge would then have had to give the
jury directions on the nature of self-defence and what it
entails; and the resulcs 1f that issue wers successfully
accepted by them. In the event, and dealing specifically
with what could be gleaned from the deposition which he
rcad to the jury, be highlighted that portion of the depo-
sition which describoed how Sheppy drew a %nife and jammed

at the deceased, after she had related that she saw Jones

o
')

3
b
[¢]

kicking the deccased. The deccased van, =icked up a piece

of stick and hit Sheppy on his hand, causing the knife to
f211 from Sheppy's hand. Jones then picked up the knife
and started ‘jamming® the deceased, so that in additiom to

the two cuts already received when Sheppy jammed him, the

deceased received others from Jones. This was the material

which the judge used to formulate his commentary as reporte

s than he would have been bound to do if Adina Blackall

dJd

at pages 223-225 of the transcript. At pages 222-3 he said:

it

“"Now this 1s what she said: T
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Taccused Sheppy drew a kni f
deceased. Deceased ran and
stick and hit accused Siepp

nd janmed the
ckoa up a
n his Adnd”=

e a
o
0
Advising the jury in those words necessarily raised
question whether Cheppy was being attacked in such
circumstances as to causc either Sheppy or Jones to jam

2t the deceased - th

D

ageressor? - with the knife to save
himself from death or possible serious bodily harm.

No complaint is made about all the foresoing. What
was contended was thet the judge expressed a firm opinion
that self-defence did nct arise. This confused the jury
even although he did leave the jury to decide whether they
found that the epmellants acted in self-dcfence. The judge’
expression of opinicen is at page 224:

"So once more, for emphasis I put it to
you. lir. PForeman and your members out of
an abundance of caution I have pnut the
ucfonr& of self-defence to you. I have
told you how to regard this evidence with
great care. My opinion is self-defence
does not arise bearing in mind - because
I am saying that the facts as outlined
here - in fact in my opinion I do not
find self-defence but having left the
deferce of self-defence to you, if you
find on your interpretation of these
facts that Sheppy was acting in self-
ézfence you would be entitled to acquit
him'.

This passage shouid not be taken in isolation and underlined
as a withdrawal of something favourable to the appellants
from the consideration eof the jury when from the outset of
the summing-up the jury had been cautioned that they were
not bound to accept as valid apy comment made by the judge
on the evidence. It was specifically pointed out to them
that the verdict on any issue, and certainly on the »ara-
mount question of guilty or not guilty, was for them alone.
ven in the questioned passage he instructs the jury that

(%3

in the light of his instructing them how to regard this
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e¢vidence with great czre, “if you find omn your interpre-

taticn of the facts that Shenpy was acting in self-defence

you would be entitlicd to acquit him™,
Although it iz erguable that the judge should not
kave left self-deferce to the jury, the final question

st be, did he by the sirong comment deprive the jury of

heir rcsponsibility to decide the issue? Firstly, as was

pointed out by Mr. Cocke, the reported use of & stick by

th2 deceased was zntirely a2 defensive measure on his part.

Accordingly; that action could not be said to warrant the
raising of self-defence on the part of the ansellants,

And if the jury acceptad that after the knife fcll from

the hand of Sheppy, Jones took it up and began jamming at

vhe deceased, they would have had before them o continuing

story of the two appellants attacking the deceased in a
similary manner and culminating in the positioning of all
three before the door of Nedra Hunter's shop, when and
where she saw Shenpy with the knife in his hand - this
after she had heard the anguished cry fer help from the
deceased in which he szid ‘Roy dem a kill we out yah!’

condly,"cut of an abundance of caution and ocut of fair-
ness to the defence the learned trial judge finally at
page 229 said this:

"Mow bear in mind, Mr. Foreman and your
members, the directions I have already
given vou on self-defence. Sc you have

to say, was the hitting of Sheppy with

a picce of stick after Sheppy jommed him
with 2 knife, was this self-defence for
both Sheppy and Jones? That is did they
fear an imminent attack or were the
attacked and in the agony of the monent
they gave these two other jabs which this
lady %;ld that two were first and the rest
were aftor? If you feel that that is
necessary then, in fact, you have a duty
to acguit. If you on the other hand, feel
or you Tivd from the evidence that it was
an act of aggression on the part of these

FPtaa



"two accused men that night in inflicting
the wounds which Miss Adina Blackall said
they in cted, then, in fact, you have a
uty to veturn a verdict of guilty™.

In the light of the foregoing, the argument that
the judge unduly influenced the jury in repsrds to self-
defence by exercising his firm opinion that it does not
arise, is not sustainable.

Turning to the question of provocation we have not
.
*there is no reoom in this case for manslaughter' - is a
matter for successful complaint. Mr. Edwards sought to
cull this issue from the deposition of Adina Blackall and
her evidence before she collapsed in the witness box.

The particular basis was the words of demand and refusal
which she said she heard on the morning of the incident.
She did not identify the porson making the demand, nor the

parson refusing. Apart {rom this it was submitted that the

answer of the appellant Jones to the caution upon arrest was

a facter on the consideration of manslaughter., He told
Detective Acting Cnrporal Hamilton - "Officer, me never
mean fi kill him". We hold that in the light of the evi-
dence beforc the jury, the judge was perfectly right to
irstruct the jury that their verdict could only be guilty
or not gullty of murdsr.

Peculiarly enouvgn, the approach of the apprellants to
the evidence as it apwears, from the transcript was
ambivalent. Their counscl exercised the right to object
to the deposition of Adina Blackall being received into
evidence, but when it became part of the evidence, and the
judge used waris of it in their favour they complain about
it, while at the same tine seeking to extract from it

arguments whichk have no foundation in support of the

been persuaded that the direction by the judge to the jury -
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superstructure they endeavour to create.

In the same vein, apart from challenging by cross-
examination that each accused never made the statement
he is supposed to have made after caution, there has
been the complaint on behalf of the appellant Jones that:

Ground 5 -

“"The learn=sd trial judge's directions to
the jury concerning the two possible inter-
pretations of the statement made by the
appellant to the police at the time of his
apprehension failed to take into account
the alibi advanced by the appellant to his
preijudice'.

The directions about which complaint is made are at pages
214 and 215:

"Now, I ask you to look at it this way:
You can look at it and say this is tanta-
mount to an admission that 'I killed him
and I am sorry'; that is one way you can
look at it; and that is in fact the way
favourable to the Crown. You can also
look at it this way; ‘he is dead but 1
didn't mean to do it, it was in self-
defence'. I will come to and describe
that to you and explain it to you. I
have given you the outline, but I will
relate the zvidence that could bec so.
This is why you are chosen as jurors
because the interpretation of these

words in the context that they were used, ot
if you find that he did say these words,
is for you. Is it a man saying, 'No I
never meant to kill him, I really mean to
defend myself, he died, so I didn’'t mecan
to kill him', or is he saying, 'Yes I did
kill hiwm®, this is what he means? But I

2

never meant 1it?'",
When dealing with the reply of Sheppy - 'A no me kill
Victor sah' - the learned trial judge's analysis is
recorded thus, at page 215:

"Now Mr. Holyn says that the words he used are
'him' that is his suggestion. The police
officer denied it. But Mr. Foreman and your
members, I cannot think that it matters a
great deal because the police officer tells
you that he charged them specifically for the
murder of Victor Kentish. So whether you say,
'A no me kill Victor, sir’, or 'A no me kill
him sah’, then there is a relationship with
Victor, given that he was charged with
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ithe murder of Victor Kentish.

Mow what do these words mean?
is for you to decide. Does he

which was nlunged into him?",

Arain it
mcan that
it is not my hand which was on the knife

The posing of thesc gquestions was fcllowed by

directions tc the jury as to the relevance and importance

of their deciding whether the appellants were acting in

concert in a common design tc use the knife

fatal wounds upon the deccased. It must be

that all this is in the context of the review of the Crown's

case.,

to inflict the

borne in mind

Ingrained with the submission against how the

learned trial judge dealt with the issue of self-defence

was the grievance that the cardinal line of defence, viz.,

aiibi, was inadequately put to the jury. It was

[s8

arguec

that the learned trial judge's directions concerning the

possible two interpretations of the statement made by the

appellant Jones to the police a2t the time of

sion, did itself not take account of the ali

ing the words as he did, the learned trial j
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preted them to mean only that Jones was present and was

acting in self-defence.

In so far as Sheppy's reply was 'A no me kill

Victor sah', the learned trial judge at page 215 of the

transcrint asked the jury to consider what was the meaning

of these words, reminding that they will have to decide

that meaning. And he put the matter to them in the follow-

ing words:

"Does he mean that it is not my hand which
was on the Inifc which was plunged into
him? HMow that would be no excusz, because,
as I explained to you, if im fact, you find
that he was

thzt he was acting in concert,
acti

tozether with Delroy Jeones, if he

was of omne mind, they had a prearranged plan

12. 80
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"to go there and use that weapon that night
and used that knife which Nedra Hunter said
she saw, and which the doctor gave as his
opinion that the wounds he saw were knife
wounds, the fact that he, himself, did not
do it, his hand was not on the knife, it
was his co-partner, if you find that they
were one mind, even though it was Delroy
Jones, if ycu so find, who used it, then
Dalton Sheppy would be equally guilty of
murder’ .

He added at page Z16:

"But there is another way to look at the

evidence because, bear in mind, you always

have to remember, if ycu have reasonable

doubts you must give the benefit of it to

the accused. If in fact what he was saying

is that I was not in any plan at all, I

only went out there 2nd, in fact, the other

map did and I merely ran; if that is what

he means then you must in fact, zcquit him".

Reading these passagces with care one understands that

they are advice to the jury on the assumption that if they
were to find that Shewpy was present and he said the words
attributed to him certain consequences might follow. The
passages were uttered in analysing for the jury the evi-
dence which was given by the arresting constable. The
judge is here dealing with the Crown's case, the strength
of which depended on the eyewitness evidence of Nedra Huntern,
buttressed by what use the jury would make of the informa-
tion given in the sworn deposition of Adina Blackall. He
is directing the jury in the 1li;ht of that evidence. Care-
fully and cautiously he said to them:

“So it depends on how you look at the

evidence, how you weigh it up, bearing

in mind that if you are sure that he was

there, that he planned to go with his

friend and kill and that his friend

killed and he was there present, aiding

and abetting then he is equally guilty.

So that is how I ask you to treat the

matter™.

The submissions of Mr. Cooke in reply to the arguments

by the appellants' counsel are also a telling riposte.
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We agree with Mr. Cooke that the trial judge did not
whittlec down the defence of alibi. At page 197 the judge
reminded the jury that the defence being projected is an
alibi, and the directions that the Crown must disprove
the alibi - that neither nor both accused were at the
scene of the murder - must have brought home to the jury

that if they accepted:

"that they were where they said they were,
they were not at the scene of the crime,
then youv must acquit them or if, in fact
what they say make you doubt, whether the
Crown's case is true or not then you also
acquit them because that is how you will
treat the defence which has been projected
in this case; that is one of alibi'.

This theme was again put squarcly before the jury that
they can test the alibi by matching it against the Crown's
case. Emphatically at page 227 he repeated to the jury
that if they believed the story that each accused related
'then there is no aguestion, you must acquit. If it leaves
you in doubtt about Nedra Hunter's story and the police
officer's story, then you must acquit'. So that far from
the learned trial judge whittling down the projected
defence of alibi, he undoubtedly highlighted it for the
jury's consideration. The first issue for the jury was,
were the appellants present at the scene of the crime?
Secondly, were they involved together in the criminal and
and fatal acts? Thirdly, did they each say what the
Detective Acting Corporal said they replied to him after
caution?

The other points advanced before us can correctly
be described as inconsequential. To this extent the
version that the withdrawasl of manslaughter was wrong in
that there was evidence of provocation, does not stand up

to scrutiny. Even if there was an argument previous to
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the stabbing, therc was no evidence as to who did what,
and who was speaking when Adina Blackall said she heard
a voice making a demand and a voice refusing the demand.
If that defence of provocation arose it could, in the
circumstances, only have becen credited if the appellants
were 1in a position to speak of it. As it was their
defence was an alibi. The judge's remark that 'I have
heard manslaughter being mentioned by the counsel ......
there is no room in this case for manslaughter', must
have been based on the suggestions of defence counsel to
the jury. Such submissions were made without any basis
and were rightly scotched by the trial judge.

Whatever discrepancics and inconsistencies arose on
the Crown's evidence were adequately decalt with by the
trial judge.

All in all there was no ground of appeal upon which
we could have satisfactorily determined these appeals in
favour of the appellants. We accordingly dismissed the

appeals and confirmed the convictions.
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