RE: * THE 'HON. MR, JLSTiCE CAREY, P. '(Ag Yo
©. THE HoN. MR JUSTICE DOWNER; J.A.
';dfd#THE HON MISS JUSTICE MORGAN J A

' R.v. DAVE SEWELL -~

7g_DeIroy Chuck for appe!lan+

| fe MISS Yvef?e S:bbfe for Crown

s
st Deeember;-19883-f..j.

CCAREY, P. (Ag.):

'f On 17Th November 1987 +he appelianf was. convncfed in the

',:H:gh Cour? DIVISIOH of The Gun Cour+ before Eilzs, ;, s:TT:ng aione on -

'vjd_.acharges of :IIegaf possessnon of flrearm and robbery wifh aggravaflon.

7e 3On Tth November, 1988 we a!lowed hts appeat quashed The COHVICTIOH seT

”'ed.asrde +he sen?ence and un The inferesfs of JusTIce ordered that a new

:-+r1al should be had We now. seT ouf our reasons for fhaf decssuon as’

e

i promlsed

The maTTer came before fhe Courf by Ieave of The SIngie Judge

B who. cerTnfied Thaf @ grave irreguiarsfy had occurred in The course of The_*

:;VTrlai._ Havnng regard +o The CONCIUSIOH ef whsch we arrlved we do qu
Eei Thlnk |T necessary To rehearse +ne facfs.; We can: Therefore go sfraighf

' away To 1den+tfyrng The |rregular1+y. Mr. Chuck couched hIS ground of

.:‘-appéaf +hus



: “ThaT The !earned Trxal Judge erred in’
'---;_%aw in refusing, or persuading the
. “-defence from: calling two additional
- f'Q'ijfnesses To supporf The eppellan-l-i
”Z'*allbl e : .

The Circumsfances were These | The appeiian+ havang made an
f_unsworn sfa?emen? in. whlch he expla:ned Tha+ he dld nof Ieave his place
'“on ?he dafe of The robbery3 eailed hls mo#her To suppor* hlmq Thejf 
;appeilanf?s counsel Then ln+1maTed Thaf he des:red To caii Two furfher
_wnTnesses maferlaf To The defence,: These were persons To whom hIS mofher
~ had aliuded :n The courae of her e§1dence @8 belnc presenT at The home

'::whlle her son was presenf Thereaffer, The fc!iownng col{oquy beTween

e3.+he learned Triai Judge and counsei ensued (see pages. 54—56)

'f. ”HIS Lordshlp eiTo say wha+? f."”'

:@%‘.._ '_f"'e-:?'.e_"-  _ .Mr W1iiiwms:e-To say. fhaf af The maferiai time-
I LT : : efhey saw htm af h|s mofher s house.

"”;”f”JHiS'Lopdship:',WhaT you are Talking abouf
Sl oo Mr. Wit ams, after they were not

“i¢cat-the mother's home, they were at
~evariance, him and his girifriend-

.~ and according +o the evidence so -
oo far the girifriend go and Tetl the
2" pelice that he had a: gun, then they

'-Qfsaw hlm a? The moTner s house.

afgzngjsrLerdeh{pﬁ,eWho :s Madge Green? f5-:. |

'°:”Mr;'wi}lieee§:'Madge Green is one. of her customers
) *"V”*f“””'TffWho was There Thaf Sunday. L

S HisﬁLondshipfﬁﬂThaT rs corrobora+ton, haT is not .
e b adding anything to it, that is not
o "adding'onyfhlng to. the alibi, that
“uvioisewhatois known'as additional wit-
. ness saying the same: +h1ng,
: corroboraf:on ' :

L _Mr;.WiL!iams:,mi would have ?houghf Thaf fhe fac+
e e thatthe accused manfs mether :
“testified as to where he was, then the.
- .court might want fo look. aT The weighT
”;fof The? evzdence._ S ;

'-jﬁ[His“LOrdShip:._Buf The mofher |s a compefenf w:Tness,j
el so what,  why you are going fo. call .
o .‘somebody to say’ the same Th:ng. o
-~ MF. Wiltiems, between you and 1, let
§”t1me argue it WITh you here, you say- I am"
ST T TR -___;j:;en+1+ied to look . at: this, give it the
e hrﬂ}f*;w?‘”V”tﬂ’Tsﬁ?f“j“f-V¢.“f;f“same weigh+ here, this is the same Thzng
o s ) am goiing o do. 1f you 'go overnight
E and, ca!i These Two peopleg et us be



"His

Lordship:

frank, ! don't like fo mince

~ words, of course, | .am going To

" ook at it and give it the same
type of weight | would give it,

but where is.it going fo take you,

how much further, they are going
tc come and say, yes, | saw the

" accused at Miss Mattis' house on
" the 26Th Mlss Mattis also said so.

" Me. Williams:

'Hié'

- His

MP

His

Mr:

M.

_We are not in the

Lordship:

Williams:

Lordship:

Lordship::

Wiltiams:

Witliams::

'l am wiTh Your Lordship, buT ! spoke"
about. the weight of Miss Brandferd's

evidence because of her speCIaI

. relationship to The accused.
- Madge Green would be percelved
. rightly or wrongly in _law as an

Independent witness, a witness
wiThout a direct interest fo serve.
The mother, My Lord, would be seen
ina spec:al caTegory, she is.
related in terms of consangu1n|+y

There is nofhfng to preVen+‘her
evidence and there is nothing to
prevent. her testimony being
believed if that is so.

“Precisely so.

So:what is +he:poin+; what you are

“callting:more witness for, to =ay

The same Thlng7

iT is going to corroborate. But,
My.lord, | have taken the cue from

-“The-COUr?, if Your Lordship feelis

it is not ...

Don't take the cue from me because
you have to conduct your case.

Preciéefy; My Lord and | was really

desircus ¢f the witnesses but since

= the mother has given evidence, we

Lordship:
. i o case for the defence.

Williiams:

would forego calling those witnesses.

So-in~that event, that would be the

Yes, My Lord.”

jean doubt_fhaflfhe trial judge was conveying

to counsel his éoncluded view.fhéf-fhe adduction of any further evidence was

an absolute waste .of time. .

He. had heard the evidence of alibi given and he

Was convinced_on-WhaTihé had.so fér heafd}fhaf no further evidence could

change_his_mind;' Siﬁcéiiﬁffhe_e&enf;_he cbnvicfed the appellant, I+ must be

obvioué.fbat.hé had_comeqfo:a:décisfdﬁ_of-éuil?, and that without Thfgramaff

-




{”of ofher |ndependen+ wu?nesses; Alfhough +he !earned Trzal Judge used the
]jiferm ”corrobora?:on“, |+s purporT cou!d noT have been presenT to his mind.
:-:Unfsl he heard The corroboraflve evudence, herwould be enf;reiy dlsenab!ed
' from cons:derlng whe?her The furfher ev:dence was supporflve or:- not.
;:Mr. Wllllams d;d aTTempT Tlmeous!y, +o suggesf Thaf The :ndependen? ev:-:'

-e_dence mighf carry some wenghf Buf Thaf was. all swep? asade. In our

'j;JUde nf Thls corducf on +he parf of fhe Trial Judge was. mosf improper. _

_-'.One of The tndi01a of a falr Tr:ai,-ts ?haf fhe Judge shouid come fo. hzs
.'.fdeCISlon onty af+er he has heard ail The ev;dence in Thc caseg_ An accused

jd;musf be afforded The oppor?unlfy OT presenfing h:s defence in. |fs enflrefy

'faTo ?he courT

Thls is no new prop05|fron benng iaid down.- fn

_R V.. J0unson & Brown [19727 22 W I R 470 Luckhoo, P (Ag ) said this at

B page 474;

"In our view it was imperstive to ensure
. that the applicant Brown who was - _
- unrepresented and in custody, had every _
-~ opportunify:of calling withesses in. hlS
defence and. for Fhat purpose “+the: ?rla!
' for the rcqu:red wn?nesses To 'be subpoenaed
- to attend. While appreciating The desir=- -
ability of a speedy detfermination of the
~ o frial.of an accused. person especially when. -
~-such person:has been held in custody in.
j-relafton To The cffence. cha*ged for a con-
- siderable.period of time .1t is to be borne.
< in mind that that must always be subject to
. the right of the accused to be afforded the
. fullest opportunity of having his defence in .
'ijs enTlrefy presenfed To fhe cour? AR

An accused IS en?lTied fo The subsfance of 3. fair Frial and

';a_|+ zs The responSIbtll*y of The Trial Judge +o secure 1? for him.. This
e'Judge d d noT he found him gu:l?y and said as much before the accused
-'_had closed h|s case._ Such a failure thI resul? in a subsfanftal mis=

' carrlage of Jus+|ce as has pla:niy occurred in fhe presen? case. _'

Learned counset for The Crown dld endeavour +o ralse e

- some argumenT |n suppor+ of The conduc+ buf was: consfratned +o desisf

.f,and concede Thaf The convnc+|on couid nof sfand.: We Thlnk |f righf to

lﬂdica?e.OUF~VEGWﬁfha*,t+:;s.no“parfxof:Crown.Coqnsei”ssdu?y.To_argue__aﬁ




merely for the sake of arguing. As minis+ers-of Jjustice; they should.

avoid'such'charlé+anryf ?Tﬂis'unworfhy of their office. -



