C@_”\/\l\\{ Pﬂ-—- L h\’\) MLL vt (; (WS {\{ Cee OO - ::‘)({ Q\:Ll ,{\G':('(J [ar - J‘(’Q C @20 N ,(,b,wu ..’.0, (Xl
.,..-——-«—-*”""—'—""""'—"

et

. Sd,(v\:/bﬂ Qé’i/’t/\_ €t (e L‘a P +—§-‘€v 1 U-.kﬁvél, pL- @ X {__." " {‘ L - J\,‘“
PR TR . R Y G I o O L .
251@£c 2 b s In shaga Luau ;>CLL ol ff . 5:“9Lj¥h“%pﬁbtﬂmf\“ff
Ca v il ‘%MLCIJ(“ d/ QQ"\X(‘ BEPRRT :‘(.»,-u. Gl amcnol e
JAMAICA ‘Ew C!q7[7> S5 MER 2D
' v (i‘;;FZn
IN THE COURT OF APPEAL ‘ o
SUPREME COURT CRIMINAL APPEALS NOS. 76 & 89 of 1990 Ly Pyl

CJMWumﬁlwé%ﬁfﬁQL
BEFORE: THE HON. MR. JUSTICE CAREY, P. (Ag.)
THE HON. MISS JUSTICE MORGAN, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

REGINA
Vs,
DEAN SANDERSON
MELBOURNE CLARK}

Delroy Chuck and Miss Helen Birch for Sanderson

Dr, Paul ashley for Clarke

Kent Pantry, Deputy Director of Public Prosecutions,
for the Crown

December. 2, 1991

MORGAN,; J.A.:

The applicants seek leave tc¢ appeal against their convie-
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tions and sentences in the $t. Catherine Circuit Court, Spanish
"Town, on the 1lth May, 1994, 6n.a charge that on the
léth January, 1989, they murdered one Glenroy Smith. Both appli-

cants were sentence& to death.
e — | The_facts are that at about 10:00 a.m. on that day ah

| angry mob consisting of over fifty men, women and children
crashed through the gate and into the premises of cne
Icylin Brown, who is the mother of the &éceased. She was then
at home with the deceased and her grandchildren, the eldest of
whom was one Omar Halstead, a boy nine years cold at the time of
the trial. The members of the mob used several curse wcrds
urging Glenroy to come cut "mek we get £i kill yuh". When he

failed to emerge, they sc¢t upon the house with sticks and stones,
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breaking down doors and destroying furniture inéide° For the
safety of his mother and the children, the deceased jumped
through a window that had been hit cut. Someone then shouted,
"See him deh, see him deh"., He jumped over the fence - chased
‘by various persons from the mob. Some four hours later his dead -body,
with‘several injuries, was seen face dowh in a river bed about
half a mile away.

Dr. Royéﬁon Clifford, who performed £he post mortem exami-
nation, found wounds which perforated both lungs and heart causing
his death,

Before us, leave was granted to argue the supplemental
grounds of appeal filed cn behalf of the applicants. They are
all basically the same; that the learned trial judge erred in
law in refusing the no-case submission cf counsel as the identi-
fication evidence adduced was ambiguous, weak, of no quality,
and uncorroborated.

(fhe learned trial judge very carefully examined
Omarx Hélstead on the voire dire and, in our view, the witness
clearl; understood the:duty of speaking the truth (and the binding
forcefof an oéth) in relation to the Bible. He did not know, in
the judge's texm; the definition of an cath and so the learned
trial judge received his evidence unswern. The important consi-
deration for & judge in the exercise of his discretion to permit
a child to give evidence on vath, is whether the child suffi-
ciently approciates the sclemnity of the cecasion and is suffi~-
ciently respensible to understand that taking an oath involves

telling the truth. (See R, v. Hayes [1977] 2 All E.R. 288).

His evidence, however, stood eventually uncorroborated by the
adult witness fcylin Brown and, 1n any event, at the end of a
seérching cross—-examination, he retracted whathe had said as to
ﬁhe identification of the applicants by saying that he did not
actually see any of the men, 1t was beczuse he heard his uncle,

the deceased, shcuting out the names of the applicants mhy b€ said
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they were the attackers. The learned trial judge correctly
directed the jury that, based on the quality of the lad's
‘evidence, they should disregard it. Having withdrawn that
evidence from the jury, they were left with the evidence of
Icylin Brown as the soule eye-witness.

Early in her examination-in-~chief, she was recounting
what occurred when the mob came in, demanding the presence of
the deceased. What transpired is this:

Qs Did your son say anything at that point
or €o anything?

As He didn't 4o anything. #He c¢all back
cut te them,

¢s What he cell back out say?
A: He was celling cut 21l the names then.

HIS LORDSHIP: Junior called out
and said anything?

WITNESS: Yes, sir,

AnG what happened after that?

00

A: Him call him say, ' "Rocky", "Rocky®...'

(Mr. Usim stands.)

HIS LORDSHiP: The whole point is,
he called cout names.

WITNESS: Yes, sir.

HIS LORDSHIP: Well, did you see
anybedy in here who was there?

WITNESS: I saw them, sir, but I
didn't recognise these two cuys
‘Rocky’ and ‘Crackie® until I come
to the court.

HIS LORDSHIP: Oh, the first time
you saw them was when you come to
the court?

WITHNESS: Yes, sar.

HIS LORDSHIP: 2uu ¢id you see

them that murning with your eyas?

WITHNESS: Your Honour, so0 many of
them I can't tell you.®

That ought tc have been the end of it but the examination con-

tinued with the trial judge intervening:
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"HIS LORDSHIP: All I want from you is the
truth,

WITNESS: I am telling you the truth.

HiS LORDSHIP: Did you take your two eyes
and see these two accused?

WiTNESS: Yes, sir, they were there."®
Surely, it was unfeir and lrregular to elicit, by leading
questions, evidence on the vital issue of identification. From
the witness' further examination-in-chief andg cross-examination,
the following facts did emerges

l. she did not know the applicants before the
incident,

2. she saw them when she attended the Gun
Court

3. her son Everton, who was not at the scene
. of the incident, told her the names "Rocky"
and "Crackie"

4. she could not fit the nicknames to the faces.

5. her son Everton told her the nickname for
each face : : . K

6. she gave the police names she heard the
deceased shouting out tc the men ocutside

7. she did not attend an identification
paraae

8. she identified the applicants in the dock
in court and at the Preliminary Examination.

This, in fact, amounts to a dock identiﬁication;on.hearsayminﬁorm-»~~»~*”
ation. She saic everything was "rushy"; everybody was "boring®
through the gate, her things were being cestrcoyed and she was

busy trying to secure her teievision and other property and to

hide the grandchildren under the bed and in the bathroom. She
further said she saw the two accused engaged in taking down her
kitchen window with a crowbar, She was at arm's length then.
However, in the atmosphere she described, to be zble to identify
two persons not kncwn before andg part of a wmob of fifty persons
aftér a lapse cf five and a half months, could only be relied

on'if the identification resulted from o properly conductedv
identificaticn parade, particuluarly, as she said, there were so' .

many people she could not tell, that 1s, 2he was not sure.
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in this case, clearly identification parades should have
been held, a8 the accusca were nct Known bcfore,wereseen in a mob
and é;ias names were usea.,'sut Actiﬁg Corpcral Jacobs said he
did not hold any anu gave nc explanacicn f£or thie omission. The
Deputy Dircgcoor quitc clrieetly concedel tnat he coulc nct sup-
pcrt the conviciics.

N inceed, the quality of the icentificaition evidence was
POOr, it was wWeak and unreliesble and‘wéuagreznwith counsel that
-the no-case subuission shoule have been uphelé.

The applicatiovns for leave axre tieated as the hearing,
the appeals are allcwed, ithe conviciions gueshed, the sentences

set aside &nd a vepdict anG judgment of zcguittal. entefew in o

- —————

-~ kespect cf each.
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