e

IN THE COURT OF APPEAL

JAMAICA

SUPREME COURT CRIMINAL APPEAL NO: 71/85

BEFORE: The Hon. Mr. Justice Rowe - President
The Hon. Mr. Justice Carberry, J.A.
The Hon. Mr. Justice White, J.A.

R. v. DELROY BROOKS

C. Dennis Morrison for Appellant

Miss Marcia Hughes for Crown

July 15 & September 21, 1987

ROWE: P.

After hearing counsel for the appellant and the crown, on
July 15, we allowed the appeeals quashed the convictions, set aside the
sentences and entered verdicts of acquittal. As we then promised, we now
reduce our reasons toc writing.
Mr. Lloyd Hamilton was riding his motor cycle aleng Al lan
Town Road in St. Thomas at about midnight on January 28, 1984. He o
approached a section of the road where there was a street light. A four
foot wide ftrack ran from the main road in the vicinity of this street |ight.
Mr. Hamilton who was travelling at about 20 m.p.h. saw fwo men standing in
the track about 7 - 10 yards from the street light. In examination-in-chief
he said:
"After a pass them | see somebody
pecint, Delroy Brooks point, point
a gun on me and after him point
the gun -- a duck on tThe handle,
duck fowards the handle.”

He said further that he heard the echo of a gun and he saw a flame of fire

came out of the point of the gun. He said he saw the whole of the "front of

the appel lant; when he was asked for how long he had this man under observation,

Mr. Hami[ton replied that he was riding along and he just looked towards the



'eZQef*f'

":frack as hIS fa?her had'cows +e+hered  ;?ha+ area.: HIS accounf of *he

-s;-Tsme Wthh he had +o mak The observaTion and :denfaflcafion of The man Ry

"}seconds or so, because !f wasf'f:j*' {BuT Thaf is no+ an. end of

fquesfron of opperfunsfy'f

. hlS evzdence on +h:f in crOSSwexamfne+ion as Q'JT'”

eweil as- nn answer +o +he !earned +r:a! Judge, M _fHamniTon made lf c}ear

e! Tha? !f was. only when hﬁ approached The “+rack mouTh“ +he+ he was abie ;”'”

:i;+o see The gun 1n The hand of one of The men.; ThIs would meen ?haf

) er. Hamitfon had nof recognlzed The eppllcanf before he reached up +o fhe
'_'-fj’moufh of 'I'he Track and. 1~ha+ once. Mr._ Haml H'on had Hashed by 'i'he "moufh of '-
_ i:ﬂThe frack" a+ 20 m p h., he wou!d have no fur?her'epporfunnfy To see up
n '+he Track Hss esTtmeTe of +wo seconds woufd be an exfreme exaggera?ton of[n'
IIVT'me as a+ speed of 20 fite P h., he would have covered 4 fee? in abouf 1/7 ofe"
3;_Qs;a second and adm1+$edly he ben+ forward over +he handle of his mofor cvcie_i:,ezf

'-fonce he had g!:mpsed wha+ he concfuded was a flrearm,a--.“*“"“ff*"*fa”:'i'f'

lr Those csrcumsfances ;T :s doubffu!'if Mr, ham:l?on cou!d Tef'
:”~;_;have seen a flame of frre com;ng from The gun inasmuch as htS furfher ev:dence S
t-was +ha+ he swerved away from ?he Track bendlng forward over The handle of_n'

[ | .5&h|s mofor cycieq__gg'ffj“_fcfg'

_ i The appo!!anf had been weli known To Mr,-Hamzi*on for.more
e: Then TwenTy years, however for The +wo years before +he alleged shoo+|ng,;iefﬁ
-y '];' ' :_+he appelfanT had been away from ?he area and had had no con+a0+ wffh
- _'LMr Hamllfon.x On an e+herwu5e dark road *here wes fhzs sfree+ ilghf whlch_ 'nL°

5shone |n+o The Track end whtcb ToeeTher w:+h The headl:ghfs from h:s mo?or»}_;--'w

-Lxecycle were relied upon by Mr._Hemanon as a:ds sn lden¢|fytng The appelfanf;’_-' o

) ¢¢Th|s thdence seems ;o have :mpressed‘fhe Iearned *r:al Judge who nn

S p;de!lvering Judgmenf sa:d




3.

"He recognized the accused when he came
.Fo thetrack and-he said he saw him for'
about twe seconds. [Is that enough? |
¢ -must consider:what happens when one is
moving along and at night time. | for
oimyself and anybody that cares to admit |
" 1t, even driving a car at thirty miles
operihour,~there are 'many persons-that -
you see on tThe read and sc long as you
know. That:person; you aré able'to: e
:denf:fy “+he - ‘person and To say +ha+ fha+
: ~Issuchiand-such-a person.”" -
¥t the quoted passage the :learned Triaifjudge'aécepfed'wIThouf-
cri+qu[;anafysis,+heaes¢jma+e;gf-de“Seccnds'whiéﬁfmigh+=havevbeen'fdurféen
times  exaggerated and he:used “the inapposite-andlogy of ‘the driver of'a
motor.car seeing someone op:%he-rdadgﬂpresumabfy}aﬁead'Of-him,:and'béihg“'
able to -identify that-person with the aid of the headlights.” Mr. Hamilton
was-.riding a motor-cycie-and. the person was ‘standing ‘in & ‘track some’ 7-10
feet from the edge of the roadway.:
crve N our view the learned trial judge did not give sufficient weight
to the weaknesses in theidentification evidence, that he did not fully @ppreciate that
that . Mr.. Hami lton could have had: at:best a fleeting glance of the person standing
in.the track-and that the-evidence of Mri Hamilton of what transpired afterwards
could at best be.an educated:reconstruction of what he thought must have "~
happened. Demonstrably, on his evidence, he could not have seen any ?[amé”of
fire.coming. from the firearm;. yet he swore positively that ‘he had observed
this:-phenomenon. : :Had thelearned trial judge rejected the evidence of
Mr, Hami-lton as:To.Seeing a:f@éme-ofifire“emiffing'from=*he“aiYéged“fi?earh, -
there would have been insufficient evidence from which he could have inferred
that- the object inithe person's hand was a firegarm, °
~onwour view the crown ‘had- not made out a-primﬁ~¥é¢iefcaSe'abainsf
the appellant and consequently there was merit in ground one of +he%grbunHS*
of -appeal which complained "that the quality of the evidence of idehtification
adduced by the crown was so lacking in cogency and manifestly unreliable that

the appellant ought not to have been called upon to answer at the close of the

case for the crown." For these reasons the appeals were al lowed.



