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CAREY, P. (Ag.)
"an In the St. James Circuit Court held in Montego Bay, this appellant,
, Delroy Moulton, was convicted for the offence of burglary with intent, before

B s

McKain, J., and a Jury and sentenced to 15 years imprisonment at hard laboir

The matter comes before this court by

=

leave of the single Jjudge who certified

that the learned tria| Jjudge's dfsére%fong-on the doctrine of recent possession
were cause for disquiet. However, that might be, Mr. Parris who appears before
us This morning, in Support of the appeal, was not of the view that he could
F Tt forward arguments of any merit in regard to +hat ground, and we may say
at once that we entirely agree with that view of counsel. We have examined
ourselves,tvery carefully, the summingup of the learned trial Judge and although
the directions left much +o be désired, in that +the language used was often
imprecise and was somewhéf rambling in form. We were clearly of the view that
at the end of the day, the jury could not fail +o understand that the directions
were meant to convey, that if stolen property is found in possession of someone
shortly after the theft thereof, there is a presumption that he is either +he
thief or the guilty receiver,

Mr. Parris endeavoured +o argue another ground. He thought that +he

learned trial judge was in error in failing, he said, to discharge the jury and



*,;.Mr. Maragh7s properfy..;;[;fﬁ""'””

Lo To order- - naw Tr:ai because eVIdance of preV|ous conv;crion had. baen disclosed

\

. 1n +he course rf The\evsdence,; in deallng wlfh ?hzs grOUnd IT may be convenient

~+o sef ouf ?hﬁ facfs whlch gave rtse To fhe convscTion of The appeltiant. On

The 23rd June 3987 when Mr Maragh awoke tn ?he Early morn;ng presumabiy to go

ouf he became aware Thaf hls house had bben broken rnTo, ‘because he could not

-f|nd a pa:r of his sboes, and he noffced ThaT one of The w:ndows have been
'.-dlsTurbed,_ Hu wenf off +o The pol;ce sfa?:on To make a reporf On a subsequent
_  day when ha re?urned +hi+her, ha saw Thc appelicnf wear;ng a pa.r of his shoss

'-'.wh{ch he ldonfif;ed as such and p01n:ed iT ou+ To +he po!tce° The appellant,

"; af Thls sTage promlsed To work and repay Mrn_Maragh for the things which had

"H.”been sfolen from hss house and andeed underTook fo Take fhe poilce ¢ his houss
'f_+o locaTe The o:her ;Tems., Polace off:cers wenf To h:s house and refurned o
'a-The poiice sfaf;on wth a bag con?alning a: number of lrems Two pairs of shoes,

_; Two !adles wa#ches, a c!ock among oTher ?h:ngs and Thase were claimed as being

The d fence puT forward by The appel!anf was Thaf The articles

_wera undoubTedIy in h{S possass:on were hrs and he expfazned To the learned

'”7_ fr:a! gudge and Jury how he came bY Themu;

in 50. far as The parf;cular ground IS concernedJ :f appeared Thaf whan_

-a:j?he appe!ian+ was g:vxng evndence, he suggesfed Tha? ?he reason why The poll ce
_ai were framang him ns bacause he had been tn Ja!l and has a record ff IS ThaT

ﬁfipiece of: ev;dence +o wh:ch Mr. Parr:s called affenf;on,-and |n respec? of whxch
.'--_he +hough+ *he !earned +rtai Iudga oughT fo have dsscharged The Jury and ord=r

B 2 new Tr:al

We cannof agree wufh Thaf subm|551on, 1T was essenfiai ?o +he  _

'aladefence +o brsng ouf The facf of hns convucf:on To anabie The Jury To under—
| 'aas+and +he na?ure of *he defence ?haf was being puf forward by Thxs appeilanT
::-_BUT Tha !earned ?ria! Judge d&d on more Than one occas:on po:n+ ouf Thaf Tha -
':f-gury oughT no+ +o +ake The fac? ?ha* he had a prav;ous conV|cT|on 1n+o ._A 
':,accounf, as any ev:dence Thaf re was a person I|kely +o have Taken Thzngs Wlfh

o which ho uas nof chargej ﬁf very c_riy sface :f her summlng uc, ?he Icarﬂed

*Trsai JUdgu exprassed herse!f ;n #hss fashlon -a: o
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"This morning a littie talk about = certain
maiter, and certain things were said, but
indeed, it was of no great significance, .
because the accused himself even told you = ~
the story and told you the reason why he
-Thought he was wanted.  Now; when you come: "~
To weigh it, you consider the things in his
favour, you don't hold against him the fact
that he telils you that he has some record,
because. you do:not know what the record is”
for. You are not to judge in your mind
and say it must be this, it must be that,
what you are here *o decide is whether
you find that this accused man was the man
who broke into Mr. Maragh's place, or if
you find that he did not break into it,

i

 Later at page 27 she returned. fo the matter in this way:

"aoose, | must caution you that although
. .The accused himself gave what you might
regard as demaging evidence against him-
self as.to his honesty, as to his record,
you will not let that affect you, only so
for as you would iook at what he‘is telling
you about himself to say would you bslieve
~anything that-that person:tells you, and -
when you are focking at that, you have +o
say To yourself that he has +oid you the-
truth about that, so even at that you
...have Yo weigh it in his favour that he
has been open enough with you about the
- state of his character or whatever happened
to him, ™

AS wa undersfand the law in this regard, where. the prejudicial evidence

fs.éécidé5?aff?.elicifed:during'me_gourse Qf-The-case‘for-The.Cnown that the
.accuséﬁ_pérsoﬁ haé been previous!y convicted, the jury may. be.discharged in
fﬁérfnTGresf of fhe prfsoner,_:The discharge of the jury, of course, always ¢
cail% for fhe exercisg_gf a judicial discretion. With respect to this case;
és wé have.in&icafed, this was not a situation where evidence was accidentatly 'y
elicited, It Was necessary to adgngg_fhafﬁevidence-in”pursuancenofsand

consisfenf ﬁifh”fﬁé aé%é;;élﬁeing_put forward, We note that learned counsel who
apbeafé bo+h<5éré énq;ﬁélow? made no appligafion;before-fhe'iearned*fria!-judge

Té havé +he jury_dischérged. _So it hardiy lies .in his mouth to -appear before

this céutf to compiajﬁ, tThat the evidence which was necessary for the'defence

of his_cljenf oughf.now to be regafded as inadmissible and to lead fo the dis-

lchargé of the jury, We so merit wha+soever in This point, and .in.the result,

The'appeal'ié dismissed and the conviction and sentence affirmed.



