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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMIMAL APPEAL NO: 31/83

BEFORE: The Hon. Mr. Justice Kerr, P. (Az.)

The Hon. Mr. Justice White, J.A.

The Hon. kKr. Justice Ross, J.A.

R, v. DELFOY PRINCE

Mr. Tan Ramsay and Mr. Delano Harrison for the Appellant

Mr. Kent ‘Pantry and Mr. John Moodie for the {rown

July 24 § 25,0ctober 14, 1685

KERR, P. {Az.)

The hearing of this application for leave to apneal
from a conviction for murder in the Home Circuit Court before
Smith, C.J. and a jury was treated as the hearing of the appeal,
the appeal was dismissed and the conviction and sentence of
death affirmed,.

We now set out herein the reasons for our decision.

The appellant was jointly indicted and tried with
Phillip Peart, Michael Howell and Gladstone Francis for the
murder of Donna Henry on either the 15th or 1A6th of August, 1950.

After a trial lasting five days, the jury on the 8th
of March, 1983 convicted the appellant as charged and acquitted
the others.

The case for the prosecuticn rested on the evidence
of Michael Davis, a mechanical engineer apprentice. The
deceased was his girlfriend of sixteen years of age and was his

next door neighbour.

/356

. S N



——— e e T bt e e T ———

Z.

On the nieght of the 15th of August, 1220 about tcen
o'clock, Davis and deceased havinge left the home of the deccascd
for a restauvrant on Fernandoez Avenue were then en route walkin:
along Lansston Road, Zt. Andrew. At or near premisas known 5
Campbellts Garage four punmen rushed from the gully, accused
Davis of beins a socialist and threatened to kill Davis and hiz
girlfriend. The deceased then plecaded with the gunmen that
instead of killing them they be taken to “Kojak."” The accused
Howell is known as Kojak. 1In resnonse the gunmen took them
to the hcouse of Koiak 2t Jacques Road and handed them over.
Davis® graphic account of what hanspened thereafter was a
narrative of the commission cof an atrocious murder. The

expected aid and comfert from Kcjak was not to be. Accordin

Q

to Davis, Xojak rot a rove and said he was going to kill Davis
had
as he/wanted his cousin Roland rurray and could not sat hinm.
The accused Feart known teo the wiiness, as "Coatie' then left
and quickly returnsd witk about four other men including one
Tony, who was not before the Court, the accused, Gladstonc Francls
known to him as ""Goreon’” and the appellant nicknamed, Cobra.
Tony tock charge of the proceedings. He then felled Davis
with a blow from his gun, tied Davis' hands and feet and gaggoed
him. Kojak then »nulled the rove off Davis'® Teet and used it ©o
tie Davis and the deceased toscther. It was elicited in cross-
cxamination that the deceased was also accused of being a
political spy. From the house Navis and the deceased were
marched along the road by a ssuad consisting of Tive men, the
four accuscd and Tony. They were apnarently being taksn to a
place of execution., Gorgen led off from the yard at Jacques
Road calline con the others to follow. ltone of the original
four mexn formed this proccssion, Of the five men only the
anpellant and Tony were armed with guns. Xojak held the rone

1

that bound the witness and the deceascd together. The route
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taken led through a 2sully to ountazin View Avenue.

As they ecntered iountain View Avenue the order wés
Gorgon in frownt then Kojak with the lead rone, Cobra (appellant)
with gun vpointed at the hecad of the deccased, Tony with gun
pointed at Davis and CGoatie in the rear. On Mountain View
Avenue a motor vehicle with bright lights came along. Corgon
had then crossed the road. Tony then said 'tek we do it now."
Davis was suddenly nulled to the ground by the deccased and he
heard the explosions of shots being fired. He fell on top of

Denna; ne rolled off and then he saw the appellant and Tony
firing shots. He remained stiil vretending to be dead, and
they left him lying there. Lbout half-an-hour after the police
came and cut him loosz from the deceased. He then saw what
apparently were portions of her brain coming from a2 wound in
her head. He received wounds to is elbow but he was unable tc
say how he got them. He then took the »nolice to Kojak's housc
at Jacques Popad, The molice took two accused from that house
and two from anothor house nearby. He identified them as four
of the men who took deceased and himself to Mountain View
Avenue to %ill thiem. Where the shcoting tock nlace the street
was well 1lit with flucorescent lamps. There was alsc light in
the house at Jacques Toad. To cross-examination of appellant’®s
counsel he said he knew the apuellant for about four years, hu
had often scen him on Langston Read. !He had never been to
Kojak's house before that nipht but he used to work at No., 2F
Jacouzs Road with Lorenze Pennant, a radio techmician for

two years un tc 1876. On the journey from Jacques Road to
Mountain Vicw Avenue deceased and imself fell more than once.
In cross-cxaminatios: by Xojak's attocrney he said that it was

Tony whe directed Kejak to tie him,




or. Mariappu Raswr wao performed the postmortem on
the body of the doeceased in evidence said that he found:
(1) A firearm ¢ntyy wound to the back
and inside the left forearm; the
bullet passcd through the arm
making its exit at the front.
(2) A firearm entry wound to the right
temnoral regicn of the head
nassing into and lacerating the
brain.

(3) A firearm c¢ntry wound to the right
buttock.

In kis opinion death was duc¢ to shock and haemorrhazu
from gunshot wounds mainly to the head. The absence of burning,
blackening and tattocing around the entry wounds indicated that
the firearm was discharged at a distance of more than cighteen
inches from the body of the deceased.

Howell's (Kojak's) defonce as indicétcd in cross-
examination and as averred in his statement from the dock was
duress. According to him Tomy and other gunmen, the witness
Davis, and the deceased came to nis home. Davis and deceased
were tied up. He was ordeved to walk with them. A van camc
along. The ticd up persons fell in the road and then Tony said
"mek we finish them here,” he ran off and went to khis home. Ir
a statement to the wolice he admitted tying the witness Davis
and the decessed on the instructions of Tony.

Peart's defence was that he was a merc on-locker. 1In
his statement from the dock he said he was standing in a crowd
and saw the witness Davis and the deccased with 2 "set of wmen.

Gladstone Francis in his statement from the dock,
said on the nisht in question hc¢ was at his gate, when the gun-
men escorting Davis and the deceassd came to him and asked where
"Kojak’ 1lived. He saw the gunmen tie un Davis and deceased and

led them away.

<

The annellant's defence was an alibi. In his statement
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from the dock he denied knowing anvthing about the affair.

lc was sleeping 2t home with his baby mother when soldiers
broke into the house and started to beat him up. He bacame
unconscicus and recovered comsciousness at the Elletson

Road Police Ztation. There he was nuestioned and beaten,
Inspector Thonas beat him with a cricket bat. Thomas brought
him 2 paver to sifn and as he could not stand the beating he
sirned it.

The admissibility of that statement was hotly
contested. After a trial within a trial in the absence of
the jury the learned Chief Justice ruled the statement
adnissible.

Before the jury defence attorney, as he was entitled
to do; cross-examined the prosecution witnesses, concerning
the circumstances uvnder which th: statement came into existenco
in order to show (1) that the statement tendered was not
dictated by the avnpellant arnd (2) that his signing it was not

a voluntary act.

<

in that statement the zrpellant had said thai he

saw Tonv, ouc David, and accused ¥ojak, coming alone Jacques

Road with a woman and a man tied together. They were rpoing
towards lountain View Avenue. Tony asked him to come with
them ard he followed. On reaching Mountain View Avenue, he
saw David and Teony firing shots and the woman and man foll.
They all ther ran.

The first two Grounds of Appeal arsued were comp-
laints asazinst the judge's directions in relation to the
confession statement of the arwelliant. There has been no
challenpge to .his ruling on the adnissibility of the statement.
In his direction to the jury after briefly referring tc the
evidence of Detective Insnecter Lloyd Thomas and Inspector
Linton Chambers to the cffect that the statcment was voluntarily
given and dictated by the appcllant the learned Chief Justice

said {»v, 5172-313):




“Now members of the jury, as I have

W

said, Mr. ’rince has denicd this.
He was oiven some papors to sign
and he sisned it to please the
inspector, to spare hinm nself from
further beating., If he signed a
statement in thnase circumstances
it is not his statement. He
doesn't know what was iﬂ it,
according tc the accuse It was
prescnted to him as a statement

and he was asked to put his name to
it. That wasn't his own statement.
You can't take 2 statement like
that into account; something that
didn’t ceowe cut of his mouth. Sc,
if you believe that he didn't give
the statemeant,; you are not sure
about it, yecu wust disregard it.

Tf vou believe he dictated the
statement to the insvector, ther

it is a matter of fact for you to
say what value you place on the
statement; of what value is that
evidence.

kT

if you believe hez didn't sreak the truth

when he said that he didn't dictate it
if you bolicve he actually dictated
it, tut vou belicve that he was beaten
to give a statement: in other words,
if youv disbelieve Inspectcr Thomas
that it was a free and voluntary state-
ment, and whot you bO]iCV' is that he
was beaten in order to make him give a
statement ovainst himself, then, vou
will have to say whether a statemant
given in those circumstances has any
value as evidence at all. In other
words , a man can be forced to say

@

scmcthlﬁp which is false; and a man
can be beaten to give a statement and
yet 1s srealkineg the truth., But 1%
you believe he was beaten to make ﬁim

give a statcment to 1mplicate himsel
then perhaps you will say well, you

know, T am nct surc whether he SWOkb

the truth or he just told lies to save
himse¢lt from further beating. So,

although you might disbelicve him
that he didn't dictate it you still have

t¢ consider whether what was saild about
the beating i1nfluenced him asainst his
will to stats something which wasn't
truc.

In tre final eralysis vou will have to
sav whether vou believe he dictated
the statemcznt; 1€ so, what value as

evidence, you nlace on it.'

\ /341
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In his first challenge to the correctness of thesc
directions Mr, Kamsay submitted that in the sentences underlined
the learned Chief Justice crred sericusly in Law; that instcad
of telling the jury forthrightly that 1f they found the accused's
statement to be induced by a prior beating administered by a
person i1n authority they were to disregard it as of nc value and
weight whatsoever “he left such poisonous thoughts in the minds
of the jury'" that the correct directicns given later could nct

cure the earlier misdirections. He cited in support K. v. Svarks

(1964) 1 A1l E.R. ». 727 at p. 746 (6), R. v. Grant (1976) 14

J.L.R. 240 and R. v. Moon (19G69) 3 All E.R. 8G3.

New after this passage, of which complaint was made,
the learned Chief Justice revicwed in detail the evidence given
by the witnesses Inspectors Thomas and Chambers and referred
therein to certain suggestions put in cross-c¢xamination as well
#s the appellant's statement from the dock relative to this issus
and then concluded in the words approved by Mr. Ramsay thus
(p. 315):

As I hkave said, members cf the jury,

you will have to decide whethcer, in

fact, he gave the statement at all.

If veou belicve he didn't and it was

a concocted statement, disregard it.

If you are not sure 1if it was

concected, disregard it. If ycu

believe he dictated it but was forced

to dictate it, you will disregard it

but if you bolieve the police witnesses
that this was a freely aznd voluntarily
dictated statement by the accused, Prince,
irn circumstances where he hadn't been bcecaten
cr forced, you take it into account and
see if it is favourable either to him cor
against him, insofar as it 1is sought to
imrlicate him in his defence.”
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This Court in R. v. Grant (supra) had to consider

the respective roles of judge and jury in relation to a
confession statemcnti. As a vesult of the appeal rested on
the Court’s assessment of the effect of the summing-up in the

particular case it is ¢nnugh to refer to the nrincinle

nropounded in the casc and concisely summarized in the following

excerpt from the headnote thus (n. 240):
"Voluntariness, as a test of the
admissibility of a confessional
statement by an accused, 1is a
guestion for the trial judge and
for him alcne. VWhen, however, a
statement has beoen admitted in
evidence, voluntariness may
becorme a question for the jury if
they consider it to be a relevant
factor in deciding the truth or
falsity of the contents of the
statement .’

In the ceourse of the judowent Leacroft Robinson, P.
industriocusly reviswe? and auotad dicta from a number of
Commonwealth cases. Ve find the references and his comments
relative to the criticisms of Mr., Pamsay and accenting his
citations 2nd cuotations as accurate we quote in anpreciation

from his judgment at np. 242-3;
Heeve... If the judge anplies that
test and concludes that the
statement was not voluntary, then
that is an end of that matter,
The statement is not admitted in
evidence, the jury are not made
aware of its contents and thervefore,
are not concerned with its truth-
fulness or ctherwise. On the other
hand if the judse anplies the test
of voluntariness and, cencluding
that the statement was voluntary,
admits it in cvidence, then the
jury are obliged to consider the
statement, its contents and what
weigsht and value should be given to
it. In so dcing, they arc entitle
to consider, inter =2lia, the
circumstances under which it came
tc be obtained and to form their own
opinion as to thosc circumstances.
That owninion may well be that it was
not a voluntary statemsnt. But a2ven
if they so concluded that is not an
cnd te the matter because
voluntariness is not an absolute tost
cf the truth of 2 statement. It may
sy may not be, deonending on the
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“"gcircumstances, and they may well
feel that alcnmugh in their
opinion it was nct a voluntary
statement that, nevertheless, its
contents werc truc and may safely
be acted uwnomn.

" @ o ®» 6 @ N % 6 o 8 95 0 06 D OC O D L0 0 @O €08 0 O W O N D L

. Then again thoey Ray conclude that

\_ it was the accused's statement,

“’ that he eave it voluntarily, but
that its contents were not true.
And, of ccursc, they may dc¢ no more
than entertain genuine doubts. All
these are matters for the jury.’

And later at . 243:

il
(AR a

The complete and unfettered
independence of the jury, in deciding
on the weight and value to be given
to a confession that has been
admitted in evidence by the trial
judge, has also becn emvhasised by the
P High Court of Australia in Basto v. R
{ (1285 4) 91 C.L.R. 528. In that case,
' t?c view exuressed in R, v, Bass (1953)
1 A1 E.R. 1064 (1953) 1T Q9.B. 589;
{(1953) 2 W.L.| > that if a state-
ment nas beew admitied in evidence the
trial judre siould tell the jury that
if they are mot satisfied that it was
made voluntarily they should give it
no weieht at a1l and disregard it, was
rejected by the court and its views
as to the jury's functions in this
regard were exuressed thus (1654),
C.L.R. at p. G40

"Once oncsthe ovidence is
o admitted the only guestion
( ; for the jury to consider
with reference to the
svidence 50 admitted 1s its
nrovative value or effect.
For that nurpose it must
sometimes be necessary to go
over before the iury the same
testimony and material a2s the
judge had zrd or considered
on a voir 4ire for the wmurnose
of deciding the admissibility
of the accusac's confessional
statements as voluntarily made.
The jury's consideration of
the nrobative value of statements

s}
ot

(Knx Attributed to the prisoner must,
~ of coursc, oo indepencent of any

views the juaee nas formed or
sxnressed in deociding that the
statemcnts were vo]untary (sic)
liorcover, the oucstion what
srobative value should be allowed
te the statements made by the
awriscner is not the same as the

o

136




10,

"qucstion wuether they are
voluntary statoments nor at
211l dependent upon the answer
to the latter cuestion. A
confessicnal stiatement may be
voluntary =2nd yet to act upon
it may be guite unsafe:; 1t may
have nco »2robative value. Or
a such o statement may be invo-
N luntary and yet carry with it the
grecatest assurance of its
reliability or truth.’!

On the other hand, 2 jury may very well
consider their coinion as to the
voluntariness or otherwise cf a statement
to be a relevant factor in determining its
probative value or effect.”

The learncd Presiaent after referring to R, v, Sparks

(supra) and the entitlewent of the defonce to re-open befere the
jury the issue of the circumstances surrounding the taking or
N3 giving of the statement continued:

“It docs not of course, follow that a
jury will necessarily attach no
welght whatever to a statement
bucanse they were not satisfied that
it was a voluntary statement, hence
the view cxpressed in R. v. Bass
{supra) and followed in R, v, Sutheriand
and Johnstone (1259) C.L.R. 449, was not
only rejected in the Basto case (supnra)

of Anweal itsclf in the later case of
P.v. Ovenell (1968) 2 W.L.R. 1543;
- (1969) 1 ¢.B.717, (1968) 1 All E.R.
( ) 933 at p. 934, where it was held that:

in deciding in criminal

cases on the admissibility

¢f an accused's admission

in ¢vidence, the question

of its admissibility, a=nd

for this »urpese the question
whothar it satisficd the test
cf voluntariness, was a quos-
tion for the judge to decide,
but the weight to bz attached
to the evidence, 1if
admitted, was for the jury;
N accordinsly a jury should not
< ) be directed, when considering
the weight of the cvidence,
that unless they were
satisfied that the admission
was nade voluntarily, they
should disvegard it.' "

W
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He then turned his attention to dicta in the samre

vein in the Caradian cases of 7., v. McLzaren (1949)2 D.L.R. £382;

o

and R. v. McAleoon (185%) 0.R. 441,

In our view the common theme running through the
dicta freom the cascs and approved 1n wrincinle by this Court

in R, v, Grant is that once the judge has admitted the statement

in evidence, the wecight to be attached to it is entirely a
matter for the jury and that as involuntariness in the making
does not necessarily wmake the statement untrue, there is ao duty
on the trial judec to direct the jury that ‘unless they are
satisfied that the admission was made voluntarily they should
disregard it. "

I»n the instant case in makin~ those observations in
the sentences underlined the learned Chief Justice was relating
the "facts of 1life.”” A fair assessment of the passage, however,
is that in the owinion of the learncd Chief Justice, althoush a
truism, the better a2pproach and the one he commended to the jury
was to comsider an inveoluntary statcment as havinge little or
no preohativse value. There the learned Chief Justice was dealing
with the seneralitics., He then went on to deal with the swpecial
circumstances of the c2sc and c¢oncluded on that note unduly
favourable to the defence in the light of the observations in
Grant's case (supnra).

In our view there was no misdirection here

necessitating cxpress admission and correctiecn as in R. v. ‘*ceon

Gupra).
The second comnlaint was founded unon the follewing

rassage (wp. 316-7):




"Mow, the accused has

said he was
beaten to sign a concocted
statement. Well, menmbers of the
jury, if Insnecteor Thomas concocted
this statzment, the Insnector
doesn't kave any sense because he
concocted a stratement which doesn't
implicate Prince at a2ll, If you
take this ints account he doesn't
know anything about it. He is

not a party io i1t so the Inspector
is very, very amateurish to concoct
a statement like that. So, you see,
if you belicve the accused, he
doesn’'t know anything about it and
this statement doesn't implicate
him at all. What it does is to
put him on the scene which is
contrary to what he tecld you from
the dock but it doesn't say that he
did anything which would implicate
him in the crime. So, what he said
in the dock and what he said in the
statement exoncrates him altogether
from the cffence. If you believe he
gavz it freaely and voluntarily, it
still doesn't implicate him in the
offence. &u, if you believe what

he said there is truth and not what
he said in the dock, you still have
to acquit him, if vou believe that is
all he knows about it. So, either on
what he told you from the dock

where he said be wasn't out there at
all and the first thing he knew 1is
when the wolice came to him - or what
he said in the statement - if you
belicve cither account you must acquit
him and if you are not sure whether
either a2ccount is true or not you
rust acquit him as wall.™

)

In ornate and somewhat extravagant language 1t was
submitted that the learned Chief Justice went out of his way to
suggest that the staitement Jdid not dmplicate the appellant and
this was “eswecially damming’ becausce:

(1) It sugsested that the Police did
not concoct the confessicen because

they cbvicusly could have donc
nuch better.

¢33
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(ii) By playing down the real
of the statement a “time
was thnr»by ed under
defince which on further

nla

136

affact
bomb

tha
considera-

tion WOLlG exriode with disastrous

results, nanw]y that that versicn

of the accused's movements could

not be true and therefore the
cenfession statement if believed

MUat wnmlly contradict the defence
in Court: once it was believed that
the accused was admittedly on the
scene then the way was open for

the jury to accent the evidence of
the sole prosecution witness with

he clearest of intentions.”
Now of the mon who escorted the witness Davis and the

deceased, only the annellant and thoc absent Tony were armed

cccording to Davis. Accordingly, the basis on which all four

accused were jcintly indicted was common desipn. The learned Chic?
<\/ Justice'’s dircctions on comwon design were impceccable. He collated

ihe evidence against cach accussd as to the role wlayed by that
accused and juxtanoscd that evidence with his specific defence.

0f the acguitted accused, Howell's defence was duvress, Peart’s

Iy

innocent prescnce and Francis a

& an inmnocent bystander. It was therc-
fare necessary for the trial judse to advise the jury that mere
vresence at the scene was not sufficient to implicate an accuscd

Lyl

e

inn the comamission of the coffence. refore in the manner in which

the trial judse directed the jury in this passage he was aot

s

sutting forward the acceptance of the statement in its entirety

as part of the defence, but a consideration in the event they did

not accept the e¢vidence of Davis and had a reasonable dcubt as to

e

the

ke part plaved by the appellant., This was clearly sc, as
immediately after that passase he said (p. 317):
“The wrescoution nust make veu
feel sure he took part in what
(!; tock wnlace that night and so
- what vyou will be left with 1f
you come back to the evidence
of Michael Pavis and if. on the

stlen“ih of what Michael Davis
said, you are nct sure 1f he

teok pert in the killiwng cf the
deceased or not you nmust acquit
W im0

ERAN I LIS

¥

Yo

oy,




This is in kecping with his earlier directions when

he said (po. 273-274:

"It is for you tc say whether
Micha=1l Davis was & truthful
witness, because if ycu think

\ thet he is a liar and vou can't

Q‘j rzly on everything he says, well
= you can right away acquit all

four accused, becausc if you

don't believe him in what he

says, then you must acguit the
accused. The case depends on

his evidence, and so before you

can convict any of the accused

yvou will have to find that he was a
truthful witness.”

His remarks to the effsci that the concoction c¢f a
statement such as that tendercsd would be inept were comments
< \ which in cur view did not go beyond the permissible limits, he
- having carefully advised them (». 268):

TIf I make any comment on the
cvidence - 1if 1 express my
vicw of the facts and you do
not agrec with the view I
exnress, do not agree with
ny comments, yvou are under
the duty to Jdisregard and re-
iect the view I express and
substitute yeour cwn. Ii any
view I exprass yvou think is
helvful and can assist you in
coming to your decision, you

< \ are free to use what I say in !

] |

~- your deliberation.” i
I

|

On the evidential value of an extra-judicial ‘

adiission when put in by the »rosecution, Lawton, L.J. in

R. v. Snarrow (1%73) 1 W.,L.R. at ». 492 had this to say: |

"The trial judge had a difficult 1
task in summing up that part of
the case which concerned the |
anpellant. First, he had to 1
try to get the jury to understand |

o that the apnellant's exculpatory \

i statement to the »nolice after |
arrest, which he had wnot verified
in the witness box, was not !
evidence of the facts 1n it save 1
in so far as it cowntained 1
admissions. UVany lawyers find
difficulty in grasping this ‘
princinle of the law of evidence.”

$o4D
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It is not unusual that an extra-judicial statement
put in by the urosecution conteins an embryonic exculpatory
issue. Where, however, the defence not only fails to develep
the issue but virtually kills it by raising a defcence wholly
incompatible with the exculnatory parts of the statement, then
that issue is no longer a 'live one' meriting the jury's
consideration. To us this scems implicit in the statement of
Lawton, L.J.

In the instant case. the learned Chief Justice put
the statement in proper perspective when he said (p. 331):

“Now, if vou believe the statement which
was nut in evidence as being dictated

by the accused, Prince, if you believe
that it was in fact dictated by him,

and that it was done in circumstances where
he was not forced to do sco, then when you
take that statement together with what
the witness, BDavis, said, the accused is
admitting being on the scene, although as
I indicated t¢ you when I was dealing
with the statements, he has admitted
beine on the scene in circumstances where
he was innocent of the events of that
night. But nevertheless, it could be
evidence unon which he was on the scene.”

It is to do a disservice to a summing up to take in
isolation certain passages and intzrpret them without due regard
to other passases treating with the same questions or issues.

We consider the summing up dealing with the confessicon
statement as a whole 2nd are of the view that the criticisms aro
unmerited and that the summing up on this aspect of the case was
not only fair and clear but at times hipghly favourable to the

defence.

The following ground was argued by Mr. Delano Harrisor.

o 9/
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“"That in relation to who actually
shot the deceased the learned

trial judge usurped the functions
of the jury in:

(a) finding facts and not leave
them to find the aforesaid
fact and (b) that the finding
of the aforesaid fact depending
on circumstancisl evidence and
the directions in law where
entirely omitted from the
learned trial judge's directions.”

Mr. Harrison argued that as there was no direct
evidence as to who shot the deceased, the directions should be
given in keeping with the rule in Hodge's case (1838) 2 Lewin

C.C. 227 as approved by this Court in such cases as R. v. Bailey

(1975) 13 J.L.R. 46, R. v. Llcyd Barrett (unrenorted) Supreme

Court Criminal Appeal No. 151/82 and R. v. George Edwards

(unreported) Supreme Court Criminal Appeal No. 32/83, judgment
delivered December 16, 1983.

In our view this is not a case based upon circumstan-
tial evidence requiring directions along the lines advocated in

R. v, Bailey (suvnra). The case for the prosscution rested on

the direct testimony of Michael Davis and the inferences to be

drawn from the primary facts cf which he testified. In his

gmith C.J. ]
further directions to *he jury / enmphasized the importance of

Davis' evidence thus (pv. 341-2):

“As I told you, you will have to say
whether, because he said he didn't
actually see whc shot the deceased,
whether there were circumstances
which were described by the witness
from which you can infer inescapably
that the accused Prince was one of the
men who were firing at the deceased.

He said, ‘ithen I fell I saw two men
firing.' You will have to say whether
you can infer inescapably that the
accused Prince - if you believe he was
there - was one of the men who were
firing at the deccased. And what I told
you was that if you believe tkat there
were two men firing at the deccased

soon after they £ell, and those were the
only two men with guns, and if you

Kj,m;v !
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“beleive that one of the men was
the accused Prince, then, it
wouldn't matter whether it was a
bullet from Prince or from the
cther man that struck the deceased
and killed her.“

These directions are free from fault and approvriate
to the facts and circumstances of the case and the issues in
contention.

This ground of apneal therefore failed.

For these reasons, the appeal was dismissed and the

conviction and sentence affirmed.




