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IN THE CCUPT JF APPEAL

SUPREME COURT CRIMINAL APPEALS NOS. 65, 66, § £7/35

S BEFORE: The Hon. Iir. Justice Xerr, P. (Ag.)
The Hon. Mr. Justice Carberry, J.A.
The Hon. Mr. Justice Vhite, J.A.

DELROY GUILCH
ERROL REECE
ROBERT TAYLGR

(b) Delroy Chuck for applicant Delroy Guelch

Leon Grecen and Hiss Y. Rid~uard for anmnlicant Errol

C.C. iorrison for arplicant Robert Taylor

Yir, John Moadie. for the Crown

Cctober 6 § 7; Hovember 14 §
December 15, 1526

WHITE, J.A.:

(_) At tre end of thez heariang,

7

these applications Uy
the above-named applicanis were treated as the hearins ol
the zpreals. The appeals were dismissed; the convictions
ana sentences were affirmed. It is incumbent oun us to st
out in writing the reasons for so determinine.

The three appellants had stood trial on an iadict-
ment charging thew jointly with the murder of Vernal Whit:.
on the 3rd doy of July, 1854. They were convicted for +row

~ offence after a trial in the Portland Circuit from the 17¢L

to the 21st June, 1924, I so far as the Crown's cass wis
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concerned,; the prosecution relied strongly on the evi-
dence of its principal witness, Dukie Chambers, tinen an
Acting Corporal of Police. He placed the three apnellants
on the scene of the crime, and although he did not know
any of them bz2fore the 3rd day of July, 1984, he later
identified each cof the apilicants on separate identifica-
tion parades. The identification parade of Quelch was held
on the 2and August, 1934, zbout a month after the fatzal
incident; while those for Resce znd Taylor were hzlc alout
six months after the event., on the 10th January, 1955.

As to the actual circuistances surrounding the
death of Vernal White on the 3vrd July, 1984, Acting Corvorsl
Chambers depoaed that on that day while he was on duty av
the 171bank Police Station, the witness Jackson Iierherd
accompanied by Yernal Yhite, the decsased, came therc and
made a report. As a result, fcting Corporal Chamuers aryod
himself with 32 rifle and a .38 revolver. He went iato tiuo
car which Shcpherd was driving, and with Vernal hite cnd a
groundsman at the Police Station they drove to liillbank.
On avproachinz a bridge he saw a V.¥. manel van with its
front turned to a house and in the driveway to the hous=.
A nupber of mzn - seven - were standing at the right hanc
side of this wvan. As the car in which he was being driven
continued siowly towards the bridge, Acting Corporal Chan. v«
saw the men run off towards the front of the van, and ti:n
in front of tne house. He also observed two other men 5. .o

ing unear the couse., These two men were dressed in greoen

(v

khaki, similarly as the other sceven men. These two men Lo
F16 firearms, which were peinted at the car as it approszcion.
Witness and his three colleasues drove on and ths cay was

stored at the square. The witness, White, Shephera and
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groundsman ga&t out of the car,
from therec he observed the two green khaki-clad men at &
distance of about three-auarters of a chain away.
faces were turned to him a

the directlon vhere he and ths ot

Witness went to the front of the car:

121iT guns were polnted in

Y passengers

and the

oo
e So s

were. He heard explosions as of shots being discharsed frow

a firearnm.

v

“hite called to him and he handed his

.38 revolver to

in this setting the acting corporal said the deceascd

it

;

and because of mQre explosions coming from where the men witch

the firearms were, Acting Coryporal Chambers, Vernal Thitc,

Shesherd and the other person, identified as'the grounds:
- & 7 -t

ary

tooic cover, by running down the rvoad in the orposite direc-

ticn frow where the gunmen were.
junped on to the road bank on the right-hand side of the

road, while Jackson went or to the right embankment.

The witncess Chambers.

-
EX

further exnlos:ions, the acting corporal was ablie to see taree

men runaing

from the directicn where he had earlier been.

He then saw the man in front with an M16 rifle.

dressed in green khaki.

unarmed,

corroral fircd two shots from his rifle at the men and
its mechanism jammed.
because his firedrm stuck, Acting Corporal Chambers said

“I lie¢ down same place where I was.”

other two similarly

“hen he saw these men aporoachin:, the actiag

They continued their movements,

The site was

drassed vers

yards above the surface of the roadway, at the edge of wiic’

there was a ditech, a water fable being below wherz he
He was then
men s<ill running toward his direction.
riassed hiw, he said

short sleeve shiirt with black stripes™

ginger, and observed

As these two ren

nassed him,

third men “wearing brown paits, with

alsa
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was ruaning, and héid‘a éasgéttémfecordéf‘iﬁ.ﬁis nand.
Thereaiter, he saw three more men running towards him,
from the direcrion earlier memtioned;  The one in front
had 2 .38 revolver in his haﬁda He described the otiher
two men as follows: “‘One behind kim (the first) had on
brown ﬁants; whitish coloured long sleeve shirt with light
grzen stripes. The man in the resr (of the last trio) wes
dressed in gre:n khaki.” He said he saw not oaly the man
in the front armed with the revelver, but the man in the
rear had an 1715 rifle. Thess three stopped running, locoied
in the direction where the witness was, spoke to each other
and then ran off., He saw them jump intd fhe bushes. Ry
this time, after removing the round that stuck in tis rifl-.
he was =zblc to discharge nis firearm at them once. o5 they
ran away from him. Thereaiter, he wént‘ba¢k to where he il
earlier seen Chepherd and ¥Wiite, onrly to find that ‘Thite -5
lying down on 2 track on the rtight hand side of th:z road.
le was bleeding from a wound at/the back of tis head, and
appeared to be dead. He saw Eihepherd also kneelin:; on vei.
knees. He was bleeding from = wound at the side of his i.:.
and from his mouth. Shevherd was still alive.

Acting Corporal Chambers identificd Cuslch as one oo
the men he had earlier seen in front of the house where he
had carlier scen the van parked. He saw him then Zor =2bovt
three seconds. At that time he held an 116 rifle inr his ha.d

He was the third man of the last trio running wit? the i1¢

rifle in his hand. While running he passed the acting cor,ors

at two 2nd a half yards from where the policeman was lyiuy
hidden in the wild ginger. On this occasion he had him iz
view for about ten seconds. On both occasions he was abic

to see from his face down. 1In fact he identified Guelch ua

S
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the Znd August, 1984 at zn identification parade conducted
by Iaspector I[ouglas Waite at the Police Headquarters,
Kingston. On that day according to the witness, Cuelch's
hair was trimred, comprared to the day of the incident, wi.u
his hair was *rasta like®.

As the learned trial judge pointed out that was ot

the only evidence against Quelch. He so advised the jury to

the extent that -

“in the case of Quelch it is not only
identification evidence, but if you
accept the caution statement (that)
Quelcn puts nimself on the spot.”

The caution statement alluded to was dictated by
fmelch to Detective Assistant Superintendent Herman
Butchinsox in the presence of Detective Sergeant Benjamin
and Herbert Eernard a Justiice of the Peace. In this stat.-
ment which was admitted into evidence Cuelch stated  that
on the 3rd July, 1924 he accompanied six men (one of whon
he already knew, the other five being strangers to hiuw) <o
Millbark in Portland. This of course was in comntrast tc
his deuial to Detective Szargcant Ceorge Williams tiat
"I don't know Portland, sir.” This was said on the
10th July, 1964 after the Detective Sergeant had cautioae!
him and told him of his investigations into a case of
murder in Millbank in Portland, and that the detective
sergcant believed he could assist him in his inquiries.

In his caution statement, Delroy Quelch said also
that he saw tliree of the strange men armed with guns, two
short and one long. Whilc they were walking they saw 2
blue V.¥W. van, the driver of which was held up by the gurvon,
At the command by the gunmen, the driver drove off the vio
but the progress of the van was blocked by a sﬁspicious

looking car, :wo cf the occupmants of which werc describer

'§LA\3r¥¥'




“"like police, them have gun.” There was a sound of gun-

shots, and

in the words of Quelch's statement "I saw the

two men who was in the van with me firing shots at the

men on the

the rest of the men run to where I was and said we have to

move now because two men get shot and me know the area, me

hilltop. I walk a little distance away and

fi tek them out.”

When he gave directions to the jury on the evidence

relating ta

300 of the

1

Quelch, the learned trial judge at page 269-
transcript said this:

«e.... what in fact the Crown is asking you
to find, is that, the very important words:

'T followed them to Millbank', Now, remember,
Quelch is telling you that he was not there,
that is his defence; but Dukie Chambers said
he was there, pointed him out on an identifi-
cation marade; and here, if you accepi this
aspect of the caution statement that I have
been reading, he is saying: "I followed them
to “illbank.' Bear in mind I said this is
only evidence against Quelch; so he is saying,
he with other armed men went to IMillbank; but
that is what Dukie Chambers is saying.

Then I remind you as to the other aspect that
supports the identification, the visual
identification that is, is that Quelch him-
self said words to the effect - wher cautioned
by Sgt. Williams - "Is not me alone in it."
Mow, if you teke all that together, there is
evidence that is capable of, in fact, enabling

you, rather, to say that Quelch was on the spot.

Bear in Mind that the Crown must prove that

evidence to your satisfaction that you feel sure
of it; taking into account the time, the vantage

point, the ¢condition under which Chambers

observed him, the fairness of the identification
parade, the caution statement - if you accept 1t -
the words he gzve under caution; and against that,

you balance the evidence which says: "I was
not there.”

If you accept his evidence, you acouit him.
If his evidence makes you doubtful about the
Crown's casc, you also acquit him. It is
only if you accept the evidence that I have
just tried to bring together, to the extent
that you feel sure about it, that you can
return a verdict of puilty. The evidence of
identificaticn is crucial, and if you accept
it, you act on it and return a verdict of
guilty; and if you are not sure about it,; you
acqguit Quelch.”

il
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Before us, Mr. Chuck for Quelch pin-pcinted two main
issues of fact: (1) identification, and (2) the cauticn
statement. As to the latter he passingly questioned the
vropriety of the investigating officers in the case being
present in the room, when and where the caution statement
was Leing given. He did not, however, sece how he could
impeach the admissibility of the caution statcment which
was admitted c¢n the voir dire. Nor did he find any fault
with the summing-uwp,; which we agreed with him, adequately
dealt with th¢ two points mentioned by him.

The question of the identification of the other two
appellants as participants in the events on the morning of
the 3rd July, 1984 loomed large. There was in addition tlr-
aspect of common design. Counsel for them criticised the
evidence of icdentification as poor; bearing in mind that
the Crown's cuase on that was based substantially on the
evidence of Acting Corporal Dukie Chambers. Lloyd John Shoplhucd
who had driven the police party to Millbank, gave cvidenc:
that he attended an identification parade at which he poirtcd
cut the applicant Reece "as one of the men I had seen in
the gang ..... the group of seven I saw. .... He was onc
of the last man that ran across, ran passed; he was the
closest one ai the car and he was looking straight in my
face.” He said he was able to see the face of the appli-
cant who. at the time of his movements described, was about
¢ight yards from the witness. However, the judge rightly
directed the jury that considering that Insnector Waite,
who carried out the¢ identification parade, said Mr. Shepherd
had not pointed out anyone, that they were cntitled to
reject the evidence of Mr. Shenherd on the pocint.

Reverting then to the evidence of Aeting Corporal
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Chambers at pages 268 - 289, the learned trial judee tolicd

the jury:

“Pear in mind that in respect of the
accuszd Reece and Taylor, the only
B evidence of identification we have is
(\ﬁ from Corporal Lukie Chambers, and it
- is desirable, it is not nccessary, it
is desirable that you have supporting
evidence because peoylc sometimes malte
mistakes about identification, but it
is for you to decide whether the identi-
fication was accurate and reliable, and
if you are sure about it then you can
act on it. If, on the other hand, ycu in
fact have reascnable doubts about the
identification, that it was not reliabls,
that it was not accurate, then in fact
it would be the end of the case.”

Later, on pages 288 - 290, his directiomns as recovded arc:

<;/ "Now, 1in considering idemntification evidence,
the features that you have to take into
account are the time, that is the duration,
what length of time, was there an owvportunity
to see. Now, ir, Campbell [Counsel defendin~
Taylor] is saying, look, I got the officer
to admit that it is only a glance, and that is
ny recolleciion too - I will detail the evi-
dence - he says,; look, is it a glancc you ar.
going to usc and convict my man? Hecavss
as Miss Smith [Crown Counsel] said, if
Dukie Chambers wished to lie, he could cone
and put guns in these other two men's hands.
Miss Smith is going further, that is to

- show you that he is telling the truth about

(\’ everything. £Sae says, look, there wasnit
any gun there with these two men. [ir. Camptc’l
says, four seconds glance, 1s this what ycu
are going to usc end convict my man?

Now, the fact is there is an identificatiocu
parade, and the time is short: there is ne
question that four seconds is short. Eut

Miss Smith says, Yook, this man is a trained
police officer. It is true it is identific--
tion you arc dezling with, and he is a mawn.

but he is trzined. You must decide which

view of the evidence you accept. The iamgortant
point is, you must decide whether the four

- seconds was sufficient for him to make an
(\) accurate identification, and that when he va2nt

on the parade that he was not assisted, becszuse
you remember the defence are saying that he

was in the passage there when in fact Insvcotor
Waite was handling matters. I will deal with
that in detail, but that is challcnged, botir
Miss Ridguard [Counsel defending Reece] and

Mr. Campbell are making that challenge to the
identification cvidence as to time."



Teking o look acain at the recorded evidence cf
Dukie Chambers, from which, first of 2ll, therc is the
remincéer that he was lying on the bank in nine inchcs-
high wild ginger, while the three men he later identified

as the three appellants wers passing his vantage point at

- .

a trot. Vhile he was in that position, and they were entogor

in those movements, the acting corporal said he saw the
applicant Taylor for four scconds, and Reece for scven
seconds. Recall also that on the 3rd July, 1984 Rccce

“was tae man second from the rear. He was running in front
of CGuelch.” The acting corvoral saw from his face down,
and he was two and a half yards from the applicant =2s he
movaed along the road.

Mr, Creen's attack on this point of identificationr
was that the evidence 1is unsupported by any other witness.
rie elaborated in this way: that taking into account the pro-
procuibent stance of the acting corporal, the short timc in
which he saw the appellant, the holding of the parade six
months after the incident; the fact that although some ten
witnesses were called to the identification parade only

Chambers identified Reece, whom Chambers did not know beforc

k)

that day: the surming-up of the learned trial judgc should

nave been in more precise terms, in that he should have
dirccted the jury that it was desirable to have liac sone

h)

othzr zvidesace supporting Chambers, and ke urged us to

remark on the necessity for such 2 direction in the instand
case. At the same time he conceded that the learned trial
judge had fairly told the jury to reject the evidence cf
Shephierd¢ that he had pointed oput Reece at the idemtificatios
parade, although he left it open to the jury to use tue rest
of Shepherd's evidences to confirm the peacral nature of the

evert as described by Acting Corporal Chambers. Mr. Grec:
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added to this his comucnt, that the only evidence zgainst

Reece was that he was running along the road at Killbani
betwcen the other two armed men, one of whem, Quelch, had
an 16 rifle in his hand.

I

hen he came to make submissions on behalf of the
the

aprellant Taylor, lir. Morrison also argued/poor quality of

by 4 Q)

the identification evidence. Inde=d, his stated supwlemental

grounds of appe«l arc:

“l. That in the light of the evidence
of identity the verdict of the jury
is unrgasonable and cannot be supporind
having rcgard to the evidence.

. That the learned trial judge's direc-
tions to the jury as to the evidence
of identificztion werce¢ inadequate.”

iz pointed out among other things that when dealin-

with tiae evidence of identification of Taylor the learand

trial judpge said at page 311 that Chambers:

Yeese... told you Taylor was dressed

in khaki, he was on the embankment,

¢nd Le said he saw him for about four
seconds, and =e said ne was able to
observe from his face down, and he said he
¢idn't know him before the incident.®

This, szic Mr. llorrison, was a mis-statement of what the
witness had said as appears on vage 46 of the transcrispt.
The question "What section of hir were you able to observe

that day, lar. Chambers?* elicited the answer “From his

waist cown.” iy, Morrison was frank enoush in his awarensso

that e¢ither the shorthand writer,or the judge, was wrong in

recording what ithe witness hiad said, but ke said the things

which were given by Chambers to underpin his identification

of Quelch and Reece were different from the factors in thc

.

identification of Taylor. Taylor was identified at the

second of the identification parades held on the 10th Januacy,

1985, a3 one of the men who took part in the murder at

-
h r
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Mr. Moodie appearing on tehalf of the Crown
expressed the view that it nust have been the mistake of
the Court Reporter, bearing in mind that the judge's words
"from the face down' were not objected to by defence
attorney-at-law; and one had to look at the evidence other-
wise given by Chambers upon which, considering his vantage
point on the embankment, it is nrobable that a mistake in
transcription was made. The Court requested the Registrar
of the Court of Appeal to ask the Court Reporter concerned
to check her relzvant notes as to the exact words used by
the volice witness. To this query the reply was received
that the words as used by the judge correctly re¢peated ths
evidence of the acting corporal. 1In the light of this,

Fr., Morrison sail he was unatble to maintain his submission
on that moint. Mcvertheless, he did not leave the matter
there, submittin that when onec looks a2t the quality‘of the

that
evidence of identification of the three appellants/réégrdim;
Robert Taylor was not quite as good as that relating to the
other two appellants.

On the foregoing, we would direct attention to thc
way in whick the learned trial judge dealt with this issus.
He more than once counselled the jury that they should con-
sider the evidence against each of the anpellants scparzatily
before returning a verdict of guilty. At page 238% he added
to that the unecessity to bzar in mind -

¥, . ..., that seoplc do make mistakes in
identifying w»eople, and one of the safe-
guards is that you have an identification
parade, and if vou are satisfied that an
identification parade is fair, then this

will assist you in determining whether in
fact the identification (parade) was
accurate and reliable. But I will also
tell you that sometimes in fact peonle do
make mistakes even when they pick out per-
sons on identification varades, so you will



"have ta nay suecial zttention to
Corporal Dukie Chembers' evidence on
identification, you will have to pay
aspecial attention to Inspector Waitec's
svidence on identification.”

He did remind the jury, (page 311), that as regards Tayloer.

Dukie Chambers -
“When he was cross-examined - said he was
not mistaken at all - that is the evidence.
Equally, he said, he was not mistaken
about Guelch, and cqually about Rcece.
He said he was 1ot mistaken so far as the
identification is concerned.™

Immediately before this passage on page 311, he reminded

the jury of the rival internretations of the attorneys-at-law
for thc Crown and the defence regarding the value of the
identification of Rcece and Taylor six months after the

event. Trjercupon:

"“"You apply your common sensc¢ and in this
case in particular remember: do you
accept Dukie Chambers as being accurate
and reliable, because in respect of Resce
and Taylor there is no supporting evidencc,
so you have got to be sure about Dukie
Chambers to have Regecc and Taylor implicatod.

In his further exposition of the relevant faoctors
for identification to be acceptable according to thc
requisite standard of proof, the learned trial judge werncd
the jury a2s to the length of time during which the witnecs
said e had the appellants in his view and under his
observation - i.e., the opvortunity to sce. Another vexy
important factor was the vantage point as well as the
distance between the witness and the appellants.

We are not satisfied that there is any justificaticr
for the complaints that the issue of identification was
inadzquately dealt with.

This issue of coursc was vital to the whole case
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against gach of the apprellants - eminently so, as from the
evidence the jury had to make the further determination
whether each of the appellants being there »nresent on the
3rd of July, 1984 was acting ir 2 common design with the
others who were armed with pguns, were engaged in shooting
which resulted in the death of Vernal White.

The several attorneys-at-law ia the appeal suggested
inadequacy of the summing-uvp on the alleged common design.
With due respect, thelr intimations were not followed at all
with any cogent arguments in support. For fullncss of
treatuwent of the whole circumstances of the case | we taink
it necessary and appropriate to rcpeat the evidence that
notody saw Reece or Tayloyx with zuns, but as the judge charged
the jury, "in the circumstionces of this case they would not
have to hrave guns to be part of the common design. Their
presence there would be aiding, that is if you find that thocy
were there; and you find that they were there together, one
in the middie, and they werc rumnning together and going
together there that day, then you could infer that whatever
shooting and death took place, was the responsibility of all

three'’ (page 283). And further down at pages 283 - 234:

“§o0, although only one of thesc would have
shot, you attribute his shooting to the
rest, and they would all have a common plan;
bacause when men plan to do something and
they carry it out, then it must mean that
they are acting in accordance with the slan,
aad they would have one single intention, so
that would be to cause death or scrious
bodily harm.

Now, that is what the Crown is asking you %o
find. Miss Ridguard and Fr. Campbell, how-
ever, are saying: look, even if you accept -
tiiey are nst saying that their men were therc
even if you =ccept that the men were there,
they were not armed, they were just ruaning
up and down. If you accept that, they woulo
not be part of a common plan, and this is
important. HMow, it is important for ycu to

\u}?}—
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"decide from inferences the scope of the
plan, whether the plan, in fact, including
the use of the firearms, if the necessity
arose - and the necessit¥ arose, because

— the police do not deny that they shot at
\_ -hese men - that these firearms wculd be
’ nused, whether in fact Reece and Taylor

were part of a plan to use force,; unlawful
force, that is, to discharge the firearm;
»nd if the firearm was discharged that day
and killed, then in fact, all three would
be responsible, though in fact, the direct
evidence is that only Quelch was there with
# firearm. So that is how you treat inferences."

Then at page 293 he tellingly drew this picture for the jury's

consideration:

o "l want you to pay very important attention
(N} t.o the formation of the men as he said he
- saw them: because if you find the formation

as he fouad them, then it is for you to
cdraw the inference as to whether they were
acting in accordance with a plan; or, as
has been put to you by the Defence, that
aven if - in narticular Miss Ridguard and
Mr, Campbell, they said cven if their men
vere there, if you find they were there, they
vere not acting in accordance with a plan.
o you must in fact, pay c¢areful attecation tc
the evidence as cmerges, as to what the men
vere doing there that day, through the eyes
vf Corporal Dukie Chambers."

(“” And at page 304:

"eveov. he told you ke saw them, and he saw
them running together, You have to ask
yourselves when you come to draw inferences,
if you are going to draw inferences for the
(rown you have got to say, are these men who
¢re always moving together acting together in
accordance with some prearranged plan? Hever
rind that two of them never had guns, that is,
Feece and Taylor. Are they acting in accord-
ance with a »lan, that is, to use force?
Iecause the guns that they were using Dukie
Chambers could see them, so you cquld infer

| that they could have planned to use force if
7 they met with any resistance. And they did

./ neet with resistance that day, becausc Dukic

Chambers told you that he fired, so that in
fact they were part of this common plan to

use unlawful force and that unlawful force

resulted in the death of Vernal White.®

He was anxious to have them understand their jury

function when he said, at page 304:
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“ft is a matter for you to find how far
the common design went, if you find that
there is a common design, and whether it

Jo, igcorporated all three, albeit two had no
( ) firearms that day."

Further on in the summing-up at page 315:

"3ut it is for you to find, as a matter
nf fact, first of all, whether there was
1 plan, what did this plan include,
twthether it includes the use of the firearm
to tesist that day, and whether in fact
Taylor and Reece together with Quelch,
wer¢ all part of this plan, and the plan
wag carried out, the shooting took place,
and as$ a result of the shooting, in fact,
) Whjte died. So that is how you, in fact,
(“\ approach the doctrine of, in fact, common
e design."

e have been at pains to quote those passazes firpm
the summing-up o record by this judgment our appreciation
that the learned trial judge placed before the jury in com-
arehensive and detailed manner the two vital aspects of the
case ageinst the appellants. Nor did he omit to place bafore
the jury the unsworn statement of each appellant denying

(“\ involvement in the crime, and setting up an alibi.
- In the result, the appeal was dealt with as stated

at the beginning of this judgment,




