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GURDOH, J.A&.

On February 14, 19%2Z, in i¢he Circuit Court Division of
the Gun Cocuxrt held at Mandeviile in the parish <f Manchester,
the appellont was convicted for the murder ¢f Eliza Crawford
cecmmitted ocn 12th June, 199G, at Richmond, Beliretirxo, in the
parish cf Manchester.

Befure the trial commenced, Mr. 3lconze Manning who

represented the appellant made 2 plea in bar by way of

fu

demurrer. Eo submitted that the Crown’s case depended solely
cn a cauticned statement allesgedly given by the zppellant. He

c¢ntended that it was not vcluntarily given, and even if it

H
s was admicted in evidence cver the defence's chbjecticon, it 4id

;ﬁot establish a pfima fzcie case against the zppellant. The
plen was denied and the trial commenced.

The Crown®s case was presented by five witnesses but
the ccre was the cauticne& statement taken froem the appellan&
by Detective Corporal Al Daley. On the night of 12th June,
1990 Mrs. Rliza Crawfcrd was in her bedroom at Bellretixc,
conversing with her dzucshter, anita Crawfcra. There are Two
apartments &t the home, each a pedroom. In the cther bedroom,

her daughter, Rese Amn and children were sleeping; the electrsc



light was om im that rocm. Anita heard sounds at a louvre
window zt the side of the cther room. This was followed by an
explcsion and she saw smcke in the rocm in the area <f the

side window. #rs. Crawford gct cut of bed, went to Rose Ann
and awakened her. Rcse Ann got cut <f bhed, tcok a child with
her and rushed under the be¢ in her mother's room. At this
time Anita and the other children were under the same bed.

Hrs. Crawford was cn her Wway back tc her rcom when another
expicsicn was heard coming from the samé window. She exclaimed,
"Lord Jesus Christ, me dead now® znd fell on the flcoor. The
scand of the shot which felled Mrs. Crawfcrd came three minutes
after the first explosicn and Rcse Ann s2id she heard a vcice
which she Qid nct recognize, cutside the windcw from which that
shct.came, say "you £....., you dead now.® The family remained
hudcdied under the bed with the deceased lying on the f£flocr in
the other room for forty-five minutes. Then there was a knock
cn the door. They asked who scught entry and the zpplicant
identified himself. He was teld what hed happened. The door
Was opened at his regquest and he entered the rocom where the
bedy lay. #He said, “They wicked eeh?” He was Gespatchad tco
fetch the police: this he ¢id and returned with them. Corpora
Daley whe led the police party cbsexrved that a blade in the
louvre window was cisplaced, and & hole thav appeared tc have
been made by the pPassage of a bullet was in the blade. He szw
the ceceased on the fioor and recovered & pbullet from the ficor
of the room near the body. Leter while ho was cutside, his
attenticon wasz Crawey by District Constable *Speng® Milier o
the presence of =z gyp by & tree under a cho-che arbour. Later

he hear? g ccmmoticon, and on going to investigate, he saw the

yd




physically asszulting him. He rescued the zppellant f£rom the
crowd by placing his left axm arcund his neck anc taking him
tc the pclice vehicle.

The appelilant said to him, "mi wi talk tc you, MHMr. D."

- e

He cauticned him and the appellant said, "dr. D. vou know say
me wi talk to you, mi only <« gc ask you ach £i seul me go 2
priscn.® he tock the appellant o the Mandeville police
station @n. proceeded to record a cauticuned statement from him.

This is the statement:s

"Yes Hr., Daley, what I notice I have the
firearm yesterday, mi taxe it from the
stereroom. i get it when Inspector
Reynclds cpen the storercocm Joor £C make
me put in the shot wen - exhibit in &
inspectcr Breomfiels frem Alligastor Pond
case in a di storerocm, becaase
Mr. Commings never weh yak and the exhibit
store dic lock. When Kr. Reynolds 4did &
talk €< you & <i secorercom ooy anc me put
icwn the shot me take up the gun and put
it under mi shirt end mi find twe shot and
put them in & @i pocket.

¥hen mi goh & mi baby mothers yaré in the
night I was circling the house on the cut-
side, M1 have the firearm in mi hand
becauss whole heap & thief in &i area. I
4iu & gu towercs round <i kitchen becausse
a roun& in & i kitchen them harbour 211
e while, Befcure mi ceach de kitchen I
bLCA wmi foct tn a2 rockstone and the gun

ge cff and shoot Misz Eliza Crawiosrd. A
s¢ frighren a Zidn't know weh i iz and
then & come to myself and after that I

taeke the gun and put it down and mi start
tC fear, mi mether—in-law get shci & nvh
really purpcse mi Co ane I coulan't
explain t¢ tell her doughier them what
happen fcr mi *fra;c them guarrel Cin me.

He and Hiss Eliza Crawifcroc move very good.
HMe treat her gocd ana everything I have

me give her tc lcok after mi wwo kids I
treat the <ld wman very good toc and a
woulén®t lceck fe lock cn her and murder
her iike that. That is all that happen.

I am s¢ sorry. A nuh rezlly purpose me 4.
That is the end z mi statement.®

]

Immediztely after this statement was recorded, cthe 2ppellant

4

was arrested by Corpceral Daley and chargsd foxr the murdisxr ©

Bliza Crawford; czuticned, ks said nothing.
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eviwence wog that he enjcyed & vary oealthy ond ecrcial relaticn-
ship with Hrs. Crawfcrd and regularly geve her money il articles
for maintenance of He veloume 2 che Long,
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Crawford sntered her boly

in the right scepular region, penetrated t

nacerated che super medlia gternum, iacevatsd the klood vessels



A no case submission was rejected and the appeliant in a2
statement from the dock said that he was an exhibit clerk at
HMangeville Police Staticn. He went to visit his baby mother
on the night of the 12th June, 1950 and was informed that her
mother had been killed by @ gumnman. He went to the Police
Station at Mandeville and informed Detective Daley and he
returned to the scene with the pelice. Whiie there he saw
District Constable Miller aischarge a shot in the zir and then
throw the gun on the ground. Detective Daley ran to District
Constable #Hiller, they spoke, thep Detective Daley showed the
appellant the gun. Detective Daley then placed his left arm
around his neck and led him o the car. =He told Detective Daley
he did not have a firearm and hac caken none from the police
station. He denied that he killed his mother~in-law., He was
taken to the police station at 7:00 Z.m. and given z paper and
told by Detective Daley that he was going to give him bzil. Te
signed the paper and was chargea for murder and placed in custody.
e saw Detective Daley writing ancther pPaper anc this paper was
given tc him 2nd he was told to sign it five times, he did a2s he
was told and Sergeant Walker was asked ©o witness it.

He next told of an incident which occurred at the Mandeville
Police Station in 198§ when he was savagely beaten by Sargeant Errol
Jackson. He had tc be taken to the hospital for itreatment. He then
said that on Harch 14, 1574 while gcing to schecl in Eingston he was
struck unconscious by a minivan and hospitalized.

Samuel Townsend, the appellant's father, tcld of the head
injury his sca received when ne felil from & van in 1974 when on
his way-tc schooul. He was unccnscicus in hospital until 7:60 p.m.
that day .{14/3/74}, was sent home and returned regularly for

Teatment over a six-month pericd. Therezfter he went to the
Children's Guidance Clinic. Thereaftey he received treaztment at
? llevue Hospital., In 1986, Delrcy was treated at hospital for

injuries he sustained at the pclice station. He was cut in the
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head and bled from his ear anc nostrils, He thereaiter behaved
oiGly at times especially when the moon was full. He was hostile
tc the chiidren in the house.

Dr. Gilbert Allen was the second witness called by the
aefeiice. He headl examines the appellanz ocn Hovember 15, 1948 at
his surgery in danceville. The injurics he saw could have been
the resulc of an assauit. Given the History of injurics he saic
"any Jamage te the brain that was superimposed upon previcus Gamage
cculd casuse indiresctly, aggravation of the symptoms cf the cld
damage.“ He did not examine the patient for perscnality Jiscrier.
He saw nothing that lec him +o wo a psychistric examinaticn. Some-—
Cne who was zround him dzily would be betrer able to speak of the
behavicur pattern of the appeliznt, he said.

The defence of the applicant was thet he &id noi commit

'

the crime. He sufferec a hesn injury in 1374 and was traumatised

by a severe beating administered Dy Bergeant Jackscn at Handeville
in 1986. He was teken intc custcly by Detective Corporzl Daiey

whe promised him bail and gave him papers to sign anc he signed,
de never gave the cauticned sta Sment

Hr. Kanning submitted that the iearned trizl juuge cught
tc have accepted the submissicns of che defence at the close of
ghe prcsecuticn case and ruled that there wos nc ¢zse for the
appeliant tc aznswer. The czutioned statement at itcs nighest
established thuat the deceased's death Wags accicental. There was no
méns rea provend,

His second grouna of zppezl was that the learned &rial
judge failed tc put the fefence of the a peiliant clearly and
adequately tc the Jjury.

Hig final ground *noc jury properily directed would have
convicted the accused man on the evidence of the prosecution,
was subsumed under submissicns that the verdict is unveasonable

and cannot be supperied having regard to vhe evidence.
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Mr. Hiocbert conceded that the evidence ¢n which the
prosecution xelied came from the cauticnel statement in which
the appelliant admittec firing the shot that killed Bliza Crawiford.
The summing—up cof the learned triel judge, he submitted, was
adequate and the verdict can cnly be disturbed if the Court can
say that nc reascnable jury properly direcited cculd arxive zt that
vercict.

The trial judge in his charge tc the jury gave cirections
cn cefences he gleaned from the evidence, viz. accident as raised
in the cauticned statement, manslaughter im the dcing of an un-
lawful act with lack cf intent, diminished responsipility and
finally alibi zas raised in the unsworn statement of the eppellant.

The directicns on diminished respensibkbility were given
immediately after murder hac been defined by him and ccmmenced
with his reading to the jury the provisions of secticn 5 of the
Offences against the Person Acti. This was fcllowed by the
interpretation of the elements in the defence of diminished
responsibility as is to be found in R.v.Byrne {1980) 44 Cr.

Ml bt
App. R. Z4% at p.252. He then told them their Qutys:
fThis guesticn whether the accusec at the
time ©f the killing was suffering from

an abncrmality of mind, is a guesticn
for you Hr, Foreman and members of the
Jury. On this guesticn, medical

e evidence is of importance. You the Jjury
‘ ar2 entitied tco take intoe consideraiton
ail the evidence including the zcts and
statement of the accused and his
demeanocur.”
Later in his summaticn the trial judge referred tc the defence of
Giminished responsibility in this context:

"How, as I understand the defence +o this
acticn is that I 4id not &o it. The
defence to the charge is that I did not
4o it, I was not present when it happened,
I just came up by accident, came to the
scene. That is the defence as he stated
it from the dock. Calling of the witnesses
Ly the defence, the doctoxr ané the father
of the accused, means they were setting up

a Gefence of diminished responsibility,
which I tcld you about already; that even
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"if you find the facts proved tc establish

a charge cf murder, hecause of injury to

his mind, then you should nct £ind him

guilty cf murder, but guilty of

manslaughter.”®
‘Was diminished responsibility raised Ly the defencer The
lea;ned trial Jjudge in the extract above said that is what he
interpreted the defence tc have zdvanced. This was based on
the statement cf the appellant that he had sustained a head
injury in 1974 which ied tc¢ his having psychiatric treatment
and the exacerbation of his conditicn by a beating administered
in 1%86. The appellant in this statement denied giving the
cantioned statemenit on which the Crown relied. His defence was
an alini. 7The appellant’'s father gave evidence of the injuries
the appellant sustainsd and his suiisequent exrratic behavicar
scmetimes hcstile to children. The evidence of Dr. Allen was as
to the physical injuries he saw subsequent tc the assault the
appellant suffered ét the hands cof Sergeant Jackscn. Although
he was specially itrzined in psychiatry, this fcctor saw nothing
in the zppellant’s conditicon or behaviocur which called for
psychiatric exeaminaticon. The case was thus devcid of any
evidence supportive of <iminished responsibility in the appellant.
The directicns cn diminished respcasibility were thus miscconceived
and zmount to 2 mis-direciicn.

The purpcse of the medical evidence of the defence was
in cur view misinterpreted by the learned itrial judge. The
thrust of the appellant®s statement from the deck was that he
was promised bail and given a paper to sign ané he signed it.
He did not dictate it. Thus hg,was sa?ing the “statement was
nct of my making, it was not voluntarily given.® The evidence
cf his past injuries was given tC supporit suggesticns made that
he was, as a result of chese injuries, easily influenced.
Detective Corporal Daley in cross—examination said the appellant

was quiet, hard working and he cbhbeyed corders When he was

&9

giving the cauticned stavement he spoke as he always €id in a

jumbled way and he appeared nervous.



The cauticned statement Deing the foundaticn of the
Crown's case had therefcre to De presented and explzined to
the jury by the trizl judge in his summation with great care.
He was required to explain to the jury thatr he having admitted
it in evidence as Leing voluntarily made, it was their duty, in

the light cf the challenge tc ccnsider:

{a) whether it was vocluntarily mace,

{b) if it was true,

{c} what it mezni, and

{C}) what weight they should attach to it.

The most important ccnsideration foxr them was the trutn of the
statement. If they found it was not true, ©r were in Goudt
abcut it and found the zppellant signed hecauée his easily
suggestible mind ied him o do it, then they should reject it
and acquit the appellant. If they accepted the statement as

true then, whether it was woluntarily given or nct they had o

determine what weight they attached tc it. {see R. v. Seymour

Grant 23 W.I.R. 132 zné E. v. Rchan Tavlocr and Others S.C.C.A.

50, 51, 52, 53/91 {unxepcrited) delivered March 1, 19%83).

in his charge the trial judge tcld the jury:

"The Crown produced & statement, which
is czlled z cautioned sitatement, which
was admitced in evidence ané which you
must give such = weighit as you think
fig.=®

He commenced a review of the cauticned statement and paused
after he had dezlt with the discharge of the firearm and said:

*This is his story, you must believe

whether that part is true. First

yocu have £o¢ determine whether he

gave that. evidence and that it was

voluntarily given. The fact that

I rule that it was voliuntarily

given, 4on't meazn you have to

accept 3t hock, line, and sinker.®
This represents the sum total of the directicns given on this
vital area of th& prcsecution case. W#While the language of
fishing may be understcod by a seafaring jury, we consider it

particularly unhelpful tc a2 jury in the hills of Manchester.
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An aspect ¢f the cauticned statement which called fcr
an analysis by the learned trial judge was the mention of the
area of Bellretirc being infested with thieves. The evidence
of Anita and Rose ann Crawford was that the arez was peaceful
and free of.criminal activity. Detective Cerporal Daley
supported thig by saying that in his years stationed at
Mandeville, Bellretirc was a most peaceful anc law abiding
district. Why then would the appellant make this untruoe
.Statement? The learmed trial judge had a2 Juty to invite the
iu;y to compare the sautioned statement with that made in

court by the zppellant. As judges of fact they had to

determine the truth of the cauticned statement which in the
aspect referred tc above, contained an untruzh. The evidence
¢f Corporal Daley is that the zppellant in giving the cauticned
statement spoke {n his usual jumbled manner. In speaking in
court, dic he speak in a jumbled manner? In examining the
éautioneé statement, was it given in a jumbled manner? These
are scme questicng the jury had to determine and they cught
to hawve been affoyded some guidance by the trial judge.

The appellant said that he saw District Constable
Miller discharge & shot from a gun then he threw it on the
ground and Corperal Daley went tc the District Constaple and
recovered the gun and showed the gun to the appellant.
Evidence was led frcm Corporal Daley that District Constable
Miller had access tc the exhibit room in which the exhibit T
was kept District Constable Miller was issued with z firearm
and he knew how f¢ use cne. This exhikit, Superintendent Linton
said, had to be fired by somecne who knew how to use it Lecause
“he possirility of it being fired accidentally was remote. The
significance of this evidence was, regrettably, not explained

to the jury.
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The Jjury were not assisted by adequate instructicns cn

how tc apprcach their duty tc evaluate the cauticned statement

- anc¢ the issues raised by the defence. The lack of adegquate

directions, we find, amcunt tc a mis-directicn.

In the light of these mis-directicons, we find that the
seconG ground cf appeal succesds. We therefcre treat the
hearing of the applicatiocn as the hearing of the appeal and in
the result, the appeal is allowed, the conviction guashed and
the sentence set aside.

We have considered whether a new trial cught to be
ordered. The cautioned statement is the entirety of the Crown's
case. In our delilerations, we ccnsiéereéh§. vi%ifton Ber;y

S.C.C.A. ©9/88 celivered September 21, 1992, and the cases

referred to in that judgment. In Reid v. R. 1978 27 W.I.R. 254

Lord Diplock gave examples of the factors that contribute to a
consideration of whether or not 2 nmew trial shculd berprdered.
He <did not presume tc exhaust all the factors that cah arise:
indeed that wculd have been impossible. One of the factors to
be considered is the strength of the case presented by the
prosecuticon. Ancther factor is that it is nct in the interest
of justice that the prosecuticn shcould be given ancther chance
tec cure evidential Geficiencies in its case. The prosecuticn
in this trial scught tc cure an evidential ceficiency by attempt—
ing to tender in evidence gquesticns asked of and answers given
by the appellant tc clarify deficiencies in the cauticned
Statement. The application was refused. This rejection would
not preclude another attempt being made to tender them, should
there be ancther trial.

The charge against the appellant is a2 serious cne and
in balancing the factors for or against ordering a new trial,
we are mindful of the Ffact that a criminal trial is an ordeal

for the accused andé we should not reguire the appellant to

undergo this oxrdeal again unless the interest of justice

requires it (see au pui-Kuen & A.G. of Hong Kong 1980 A.C. 351).
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Rose Ann Crawford sharéd an intimate relationship with
the appellant for over four years and she knew his voice. When
he arrived at the home some forty-five minutes after the
iﬁcident and rapped on the door, he identified himself. She
recognized his voice, informed him of the tragedy that had
occurred and cpened the docr to aémit him. Rcse Ann heard the
attacker speak shortly after he shot her mother:; the words he
spoke were sufficiently distinct for her tc hear and repeat them
but she cculd not identify the vcice. She said, it was a man's
voice. A coarse voice. "I could hardly hear him, little bit
because it don't talk loud.” Had the voice been that of the
appellant she would indubitably have recognized it., This is a
fundamental weakness in the prosecution case which raises grave
doubts about the strength of the case. We are not persuaded
that a convicticn is inevitable on the facts. We, therefore,

enter a verdict and judgment of acquittal.




