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SWABY, J.A.s

On March 11, 1977 we granted the zpplicetion for leave to appeal

against the conviction for murder and the ssulence of aeath pronounced

against the appellant in the Home Circuit Court on day 7, 1976, for having

on April 6, 1975 murdered Fedlan dalsh. Je treated the hearing of the
application as the hearing of the appsal arnd Ly a unpnimsus.. decision

allowed tne appealy; quashed the convicition and set ablide the sentence.

By a wajority decision it was agreed tanat in lhe interest of justice thnere

ghould be a new trial of the case during ihe current session of the Home

Circuit Court. We promised to put our recsons for owr decision in
writing. ¥ie now do s0. In view, however, oI the order for a new trial

we conglder it undesirable to ulscuss the ovidence 1n any detailil in giving

these reasons.

At about one o'clock in the early uorning bf April 6, 1275
Walsh'e Beach Club situated at HEight #Hiles along the St. Thomas Road
in the parish of St. Andrew was open for business. There 1is a bar,
a restaurant and, a kitchen on the ground [loor of the two storey
building and what is described as a 'drive-in" on these premises.
One Mise Sadie Samuels a waltress at the Club who dee evidence for
the prosecution at the trial said tanat she was at tide hour previously
mentioned seated beside a table at the door of the restaurant leuding
out te the drive-in when two men, one arzec with « Jun and wearing a

mask enitered . . . o . . .
nuered ‘i Al QA . The man it the Lun pointed 1t a1t her

and came up to her Soying "dan't move, w:ii¢ the other man went

. 3 ) . Ty [P . o . : :
straight into the bar without stopping. Oue sald that when she first
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saw the zun-man he was wearing & mask uver his face but at cwone stege,
she coult nct remember excctly when, ihe mask fell off hiis face bhefore
he left where he was with her. She recognised him as the apuvellant by
ligzhts which were turned on in and around the club, restaurant, var and
kitchen. After holding lLer at gun point for a few minutes i.ce
appellant left her and wen® into the bar and she ran into the kitclben.
dhile in the kitchen she heard more than one gun shot coming fccm the
direction of the bar, and as she was about leaving the kitech.a nhe was
again confronted by the appeliant who was still carrying the _un in his
hand. She recognised him by the aid of the kitchen and resitaurant lisghts
which were on. The appellant held her by her hand and pointing the gun
at her at the same time ordered her to take off her 'pants'. She saia
she had taken off her pantbs when he told her to open her legs, but just
then somebody rushed out of the bar into the restaurant and ke appellant
let go her hand, and ran out intv the drive-in at the back pert of the
premises, carrying the gun in his hand, and she ran upstairs tne bulldiag.
She ¢id not see the appellant again that night. After a walle liiss
Samuels said she returned downstairs where she saw the dead Hody of Mr.
Fedlan Walsh lying on the floor.

Doctor Victor Badhoo, a registered medical practiticner who
performed a post mortem examination on thne body of the deceased salid that
on external examination he found three bullet 'entrance' wouliis on it.

In his opinion death was due 1o shock from haemorrhage within the chest
caused by the third bullet wound over the right deltoid muscle, the track
of which he traced into the chest between the 3rd and 4th ribs ioto the
lower part of the risht lung, through the thoracic spine iate the upper
part of the left kidney through the back, the bullet being recovered
under the skin in the left loin.

The appellant was arrested on April 17, 1975 and an identifica-
tion parade held at the Half VWay Tree rPolice 3tation on April 23, 197H
when the witness Miss Sadie Samuels poiated him out as the uan wlio came
into the bar that night with the gun. The crown was uanable i prove
which of the two men who had entered the var had fired the suin shotls one
of which killed Mr. #alsh and so hauw to base its case on the woctrine of

common design.
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At his trial the appel.ant made an unsworn statement from the
dock in which he stated in effect that while he had been serviug a

gentence in the 3t. Catheriae Digstrict Prison, he escaped fiun

priscu on Pebruary 14, 1975. He had previously been at the Jisneral
Penitentiary, and while there two of his front teeth were kicciked out
by anoiher priscner. A7ter his escape from the Bt. Catherinc District
Prison 2e had been hiding at a relative's home near August Yown which he

hardly left uatil the night of April 17, 1975 waen he went lod

wing Tor
his mother as he needed a few things. He was stopved by tae atilua's

Corner Police on his way back to August Town whilst travellin, iu a taxi,

as he was recozniged because his photograph had been publighed in all
newspapers and shown on television and his descripticn give:: o2 the radio.
He wag teken to the Matilda's Corner Police Station where he Lad been

laced on an identification parade in connection with a charze of murder.
& o)

five or six persons went on the parade to look at him and one oi them

whom he helieved to be the witness Sadie Samuels pointed him out and he
was subsequently charged with the murder of Fedlan Walsh. He was not
a saint but he never killzsd anyone. Were it not because he Lad escaped
from prison they could not have said he did anything. dis defence was
in effect an alibi. Two witnesses Dr. Percival Henry, and I, Uel Gordon,
Resident lagistrate for Portland who held the preliminery exaninaticn intp
the charge testified ovn the appeilant's behalf.

The grounds of appeal argued were;-

1. That the verdict was (a) unreasonable and (b) cajnot be
supported having regard to the evidence i1 view of the
fact that (i) the evidence of the sole witaiess, Sadie
Samuels; who purported to identify the accused as the
man who held her up at gun point was totally <iscredited
on nearly every major aspect of her identification cif the
accused as well as on the peripheral matters,

(ii) because the sole identifying witress saild she could
be mistaken in her identification of the accused and,
because, (iii) certain aspects of the identification
parade were unsatisfactory.

2. That the learned trial judge erred in disallowliy; the
submizgsion of "no case to aanswer" for the reasons set out

in ground 1 above.
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That the learned trial judge Jaillew ascquately or at all

to assist the jury in resolving the issue of identity by
dealing together or sufficic.:ily wilh the matters relevant
thereto.

The Summing-up was thrown out ol & fair balance by the
judge's comments and iaaccuracics in reviewing the evidence.
Further, the contradictions as they related directly to the
all-important question of iuentity were not adequately
dealt with.

Learned Ccunsel for the appelianst suimitled that the weaknesses

in the identification could be succincti; mvated as followss-

(viii) The fact that the pnoto wani

(i) The limiteu time afioried the oniy eye witness,
Sadie Samuels, for .aotiun, vhe features of the
appeltlant — they ware nerely fleeting glances
when the evidesce was ropelly analysed.

(ii) The evidence as to li_nving was totally unreliable
on both vccasions thet Soruels allegealy saw the

appellant on the ni:nt i cuceticn.

(iii) Sadie Samuels admitced it sie had heard a

description of the aj ant belore going on
the identification parace aliter the commission
of the offence on April =, 127% ana vefore the
date of the parade.

(1v) The witness voth «t the ursiiminary examination

and trial admitted that sie coule pave been mistaken

as to the iuentity oi the appeilant.

(v) The failure of Sadie Sarmciu to meation that the

appellant or either of uvhe twe men who had entered

the Club premises was sas.ol before the actual trial.
(vi) The witness' failure %o _[ive & uescriﬁtion to the

police of the man whout s.uc 3tated was the appeliant

though there were oovicus necluliiarities ag identifying

features; 1.e. a large sceonr on hLisg forehead, and two

missing front teeth which zhe could not have failed

to observe and so rapori same 1o the Police.

(vii) The conflict on the helygnt of the appelliant and the

height of the person whom ghe suig was armed with a
sun and masked.

the apvellant had been

publigned both in the news:

ooers, and on television
before the murder.

(ix) The fact that the apvellnnt wes unknown Lo the witness
before the incident.
(x) The failure of four ollier sersowus cailed on the

identification parade t¢ iuontlify the appellant.
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(i) The fuct that the wituoss tocie Samuels stated
on a number of occasions that she was extremely
fri htened.

(xii) The fact that the crediviiity of the identifying

o/

witness was entirely dosturoyew or 1t leust

severely impeuched.

Iy

Learned Counsel for the deflsnce .

2 enbarked upoen o detailed

examination of the evidence of the witnessss particularly that of Sadie
Samuels dealing with the various "weaxnes:sza" a2 set out under the twelve
heads above, pointing out various contradictlons and inconsiztencies in

her evidence, relatiay to her identificaiitiorn

6]

the accused, and observing

.

that the net result was that the quality of thc jaemtﬁfioation evidence
which depended solely on iiss Samuels' evii.oace was s@ poor and 1n his
view totally discredited that no reasoacbls jury ocught to have convictea
the accused on that evidence. He further submitted;that the learned
trial judge ought in the state of the guaiilty of the evidence to have
ruled in favour of the "no case! submission made by Him at the close of
the prosecuticn's case.

Dealing with grounds 3 and 4 [r. Yaylor meﬂtioued various
instences where he said the learned trial jud e failéd adeguately or at
all to assist the jury in resolving tie isscues of idéntity. There was
no complaint about the senersl dirsctiony lven to the Jury concerning
caseg of visual identification, as tihis cose was, but he submitted that
it had fallen short of the assistance a tirial jud_e bhould give which has
been set out in numerous cases dealing with visuol laentlty both locally
and in the United Kiwngdom culminating ia what might be considered &
codification of these guidelines by Lord Wic ery, C.J. in R. v. Turnbull,
(1976) 3 All E.R. p. 549, at pp. 551=354. S &ayﬁor dealt particularly
with the "weakness" listed as (ilii) abuve. Ut aroge ia this way.

During the cross—examination of Detective I

actoriSweeney it was brought
out that the appeliant had escaped from tre iit. Catﬁerine District Priscn
on february 14, 1975, and was not recaptured until April 175 1975, eleven
days after the events of April 6. It was allieged ﬁhat 4 photograph of
the appellant had been publisbed in the Daily ilewus %n or about

February 19, 1975 and circulated on television andg bossibly radio also.



This matter was dealt with in the summing-u) thusa-

"Wow, the witness Sadie Samuels roc recalledl at this stage,
members of the jury, btecause uz o when MrL Sweeney gave
evidence there was no su_:sstion ut to her that she had
received any aid in identifyiag <toia man ai all.

S0 when this came out in tne evideace of Me. Sweeney, it

was only right and proper, and I cllcwed it, that the witness

should be recalled for tais to lx

her and remember

©

I even commented at the time thatv I was gl&d she was not in
court when Mr. Sweeney wais _ivin; ais eviwsnce because ghe

SO

was outside and she was sworn 2.1 she was oskeda tnese

guestionss

/\)

Q.3 Did you ever see any puoto,raph of the accused
or plctures in any newspover or on television
anytime between tne 1yth of Tebruary and the
24th of Aprail? |

A.s No, sir.

Q.¢ Did you hear of any descripiicn of the accused
anywhere between the 1% of Pebruary and the
24th of Aprily

A.s Yes, up by where I wao Lliving.

Q.8 When?

A.: In the same time when tie killing:go on out
there. :

Q.3 Before or after?

A.s  After.
She said between the killinz and the puradé sne had not seen

the accused anywhere and she had noi seen any photograph

of him eitner on the television ox in & newspaper."
After dealing with the further cruss-examinovion of Miss Samuels on this
agspect of the matter the learned trial jud e continupds

"So, you are being asked by counscl for the defence to bear
this in mind; members of tne jury, that tbat man's
description was circulated aad Lis picturé was puolicised
and people could have seen it and by thatithey could have
been fucilitated in pointing him out. Ih other words they
are asking you to say that toiln soung ludy - she hasn't said
so because she specifically saic she aidinot see any
photograph, but they are asiting you to sdy that since it was
in the paper then there 1s a distilnct poésibility that this
might have assisted her unconscicuasly oricousoiously to say
that this man was one of the men at Lalsd's Beach ©lub on
the morning in guestion. j

But you saw the girl, members of the jury. If she was
asgisted by this photograph, it would me#n tnut she would
have seen the photograph on the 19th of ﬁebruary when it was

published, remembered his face ou the Gth of April and when
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she saw him at the club as she 220 and stil] remembered it
on the 23rd of April when she saw him ci the parads. You
are the Jjudges of fact, you mugt say whatfyou make of all

this evidence."

The gravamen of defence counsel's complaint this resaru was that the

[
b
-

judze apart from merely repeating the evicc.ice of the witness that she
had obtained a description of the appeliant uy where she wag living,
before attending the identification parcade, .10 quesiions had been put

by the Court, in the interest of justice, (Crown Counsel having feiled

to re—examine the witness with this in view), in order to ascertain
whether the description of the appellant zuc had received had snabled her
to point out the appellant on the ident.licaticn parade and that in the
absence of any such questions or directicas the leafned trial judge had
not assistea the jury on how they should dcal with her identification of
the appellant in the state of her eviience on this aspect of the
identification of the appellant. In the circumstances it could not be
said that the appeliant had been properly iderntified on Miss Samuels'
evidence or that he had had a fair trial. Learned Counsel for the Crown
while conceding that Miss Samuels' evidence regarding the description she
20t required clarification said that the aspellant would have suffered no
injustice having regurd to the learned juc  e's general directicns.

We were,; however, of the view tual vhere was merit in
appellant's Counsel's submission. Bearing in maind that this was a case
where visual identification was involved and that the evidence depended
entirely upon that of the sole witness, hiss Sadie Samuels, the
inconsistencies in her evidence surrounding her ability properly to
identify the appellant required particulariy careful directions as to
any special weaknesses which appeared in tne icentification evidence,
along the guidelines indicated in these types of cases, now codified in

Turnbull's case. It was unfortunate that the "uescription' evidence was

allowed to remain as it was left to the jury, as this Court is unable 1o
gay whether Miss Samuels was able to iwentify <the appellant wholly by
reason of this prior description she had rececivew, or whether it was
wholly from her own powers of observaticn or a combination of bhoth.

At all events the evidence being in the state that it was, 1t appeared
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incumbent on the learned trial Judge to awssisy the jury as to now they
should treat this evidence. Had 1t pecen that the witness was able to
identify the appellant other than from her own powers of gbgervation
serious thought would have had to be ziveu ¢ the 'nc pase' submission
made at the close of the Crown's case. If, however, the identification
turned out tc¢ be from the witness' owa obuowvation, then the matter was
one properly tc be left for the deterwninat . or of the Jury.
Miss Samuels had sworn that she had not wuown the appellant before the
night of April, 6. In the circumstaaces we arce unable to gee how the
jury could have resolved the question oif tuc iuentity @f the appellant
80 a8 to be sure because clarificatioca had .10t been obtained of the
witness' answer regarding the description oi the appelliant ghe said ghe
had received. The omission to direct tie jury on hLow that agpect of
the evidence on iuentity should have been resolved was in our view a
non-direction amounting tc a misdirection ‘hich was fatal to the
conviction recorded against the appeliant.
Accordingly we granted the application for ilzave to appeal, treated
the hearing of the application as the heariny of the appeal and

ordered as previously stated.





