{\." e

| ) SUPREME (~¢.\ . . 1o |
- KfNGS%?ﬂ B e
: JaMalca -
JAMAICA o Rl

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEALS NOS. 1, 2y & 3/79.

' BEFORB:  THE HON, MR, JUSTICE ZACCA, J.A. = PRESIDING
\ '~ THE HON. MR, JUSTICE KERR, J.A. N
' THT HON. MR. JUSTICE CARBERRY, J.A,

REGINA
VS,

DENNIS THOMPSON
: ANDREW SCARLETT
E FRANCIS VWCODHOUSE

Mrs. K. Ste Bernard for Thompsone
Mr. A, Gilman and Miss A, Haughton for Scarlett.

Mr. X.D. Knight and Miss A, Tapper for Woodhouse.
Mr. A, Smellie and Mre M, Dukharan for the Crown.

May 5, 6, 7, 19803 April 3, 1981
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forTmurder coming up fQ; hearing, Mr. Gilman for Scarlett and

Misé A, Tapper for Woodhouse each in turn frankly advised the Court
to’the effect that Couﬁsel having carefully read and considered_the
transeript of the evidence and the summing-up of the trial-judge were
of opinion that there is nothing that could usefully be ufged in

support of the applications. Accordingly,; the applications of

' Scarlett and Woodhouse were refuseds

,Ihe.gpplicétion of Thompson was treated as the hearing of
the appeal.’ The appeal was dismissed and the conviction’gnd sentence
affirmed, We now set out herein our reasons for so doing;

" The applicants were jointly tried and convicted in the

Home Circuit Court December 1978, before Carey, J. and a jury for the

murder of Raan Burt,.

SAA

Upon these applications for leave to appeal from comvictions
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The deceased and his wife Gertrude lived together at 0ld
Works, Queens Hill in the Watermount area of St, Catherine,

According to Mrs. Burt on January 27, 1977 at about 7:00 D-lils
the deceased, Sydney Thomas and herself left for Kitson Town in the
car of dec:ased and driven by him. When leaving the house was closed -
doors and windows - and the electric lights were on, All three,
returned at about 9.0C p.m, Deceased stopped the car about forty
feet from tho garage and Thonas went towards the doors of the garage
while she went towards the housc. As she approached the house, she
saw the moving shadows of persons inside the house and then she saw
a "bunch of men" running through the house - she shouted "Thief -~
thief” and ran back towards her hushand, but before she could reach
him she was stopped by two men armed with guns who ordered her not
to move. She said she could see the men who were arms length away
by the light reflected from the house which was more 1lit up than when
she left and from the moonlight, She identified the accused Woodhouse
and Scarlett as the two men. AB her‘husband came towards her from
the garage th~re was an explosion and her husband cried out "Lawd a
dead =cw- ovd fell. A second shot was then fired at him. Both shots
came from Woodhouse's gun. Scariett and Woodhouse then went to the
deceased and searched him. 45 she ran towards the verandah a third
gunmén approached saying "bon't move -~ don't go anywhere', She
begged him not to kill her and he then left and joined the others in
seérching the deceased; She identified the ncecrsed Thompson as this
thi~d man. On entering the house and approaching the dining room
+e neticed the house was ransacked and a door was now open. She
heard the sound of the car leaving the garage and she looked and saw
Thomas standing as if transfired, e then joined her in a flight
through a cane fileld to her sistert's home where she made an alarm,

She returned to find her hushand dead7 Louvfe blades had been removed

~

T om a win'ow leaving space suff’cient to admit a1 adult.
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The car, an Austin Cambéiige Registration No. ND 6984,
the wrist-watch the decezsed was wearing and his revolver were
missing. Woodhouse she said a8 s kﬂownato‘herfas "Pfe" - she knew
him for over sixtegn years; ﬁhen he was a -small boy his mother used
to work in the homé and when he grew up he had worked with her
husband. She pointed out Scarlett and Thompson at identification
parades held at Spanish Town on March 2. She had seen her hueband's
car at the Central Village Polics Station on January 31, = it then
had on a different registration plate FP L618,

Sydney Thomas of sixty-eight years of age, of sometimes
watery eyes, was described by the trial judge as laconic. His
evidence in chief was terse and to the effect that he saw the three
accused at Buft's home = they had guns and two of them shot the
deceased., Woodhouse he knew before and Scarlett he identified as the
one who drove away the car after Burt was shot. At the identification
parades he pointeq §ut Scarlett but failed‘in gespect té Thompsoﬁ;
Cross;examination elicited that‘on arrival at‘the‘homghhe was given
the keyé by thg deceased to open the garagé. After he had done so,
he saw shadows of men in the house. He was "stuck‘up" by a gunman and
two others ran past and ordered Mrs. Burt not to go in the house. She
pleaded with thems He heard two explosions. After the first nglqsion
the deceased fell crying "Lord 1 dead® ; he was shot at‘again after
he fell.

Dr. Jadhav Rangrao who’perfmrmed the post-mortem on the
body of the deceased and whose deposition at the preliminary
cxamination was read to the jury deponed:-

- "On external examination I found a round
penetrating wound on the right thigh at
its middle part on the lateral aspect.
Lateral means side., The wound had black
margins resembling metal burns.
On dissection I found fractufe of the right
thigh. The femur is the thigh bone. Rupture
of the femural vessels, that is blood vessels
at the thigh, and blood accumulated around the
vessels about one litreeessseessseese 1In my

opinion desath was due to haemorrhage by rupture
of the femural vessels and shock,"
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Louis Miller gave‘eviﬂenve that on‘the night of
Januafy 29, 1977, (two days affer the murder) ﬁhiie‘riding ﬁis
mbtor éycle along the main road from Central Village to Spanish
Town he was knocked off the cycle by a blue iustin Cambridge car
FP L4618, The car was being driven by Scarlett. There were two
passengers in the car, énd appellant fhompson was one. He knew all

threelmen béfore but the third man was not before the Court. In

v

cross-examination he admitted that although he had later seen the
car at Central Village Police Station it was not until a week after
that he made & report to one Inspector Dawes.

Detective Kelso Small on receiving a report of the events

at the Burts home on the night of January 27, visited the prenises

of the deceased  shortly after, and or the same night. In the

course of investigationshé went to the home of the appellant Thompson
on February 12, arriving there about 6400 a.m., and took him to the
Spanish Town P§licé Station - to.the“office qf Depec?iQQ Imspector King;
hé_leff hi; théré and went to.Central Village where he.took‘éccused
scérlett’into'custod&, Scarlett was wea:iné tﬁgtwétpﬁkidentified

by Mrg; Burt todbe the one the deceascd was wgaring when he was killed.
At Scariett'é home he found both the blue jean overall and the\tam
described byiMrs. Buré as the clothes the_aqcused wasvwearing when

She saw‘him at her ﬁome;,:On August 4,’1977 he arrested Wooahouse at
phe Spanish fown.ioqkwup a#d on being géutioned accpr@ing_to.Sma}lv

hg said:; | |

" s the other boy them force me to carry
them up there go kill the man.' "

' phe prosecution also tendercd a written confession given
by thé appellant Thompson. Tts:radmissibility was challenged by the
defence and ‘as ‘the judge's ¥uling is being questioned. on-dppeal this
will bé dealt 'with later. TIn the statement the appellant Thompson
admitted ‘going té'the-héme'of the deceased with'tﬁrée others.
including oné Jango who had a firearm but said that he and another

wére ' in hiding in the cane field vhen the deceased was shot, =
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In addition to the challenges to the admissibility of this
statement and complaints =s to the guality of the evidence of
identification given by Mrs. Burt and Thomas under testing cross-
examination, the appellant Thoupsonyas did the other two accused,

gave an unsworn statement denying that he was ever at the home of

AN
< ) the deceased or that he knew anything ehouvt the murder. Thoumpson
re-asserted in his statement frowm the dock that he was beaten and
threatened and alleged thar he gave the statement to avoid further
beatings and that the contentes of the statement were untrue,
The first area of cemplain® as setv out in the prolix grounds
of appexl may be sumwarised;~
(a) That the learncd trial judge erred in ruling
at the end of the "ipial within z trial™ that
the written confession was admissible,

{lu” (b) Alterneatively il he was correct in so ruling
subsequent evidence which was elicited was
sufficient to varrant his withdrawing frcum the
Jury the statement provicusly aimitted, and

(c? That iastead of so deiny, he abdicated his
function by leaving it tc the jury to decide
whether or ano% the statement was voluntarily
glven.
In support, Mr. Ste. Bervard alverted to certain passages in
the Guyanese case of The State xiz. (i) Abdool Azim Sattaur (ii) Rafeek
N Mohamed Criminal Appeals Nos. 9€ 2 95 of 1975, (unreported), which

he considered fortified his submissionse

The circumstancus in whish the confession was taken and the
issues arising from the challeuge to its admissibility were fully
aired in the "trial within a trial®,

According to Detective Ssrpeant Morrison he was a very good
friend of the father of the appell:ant Thompson and through that
association he knew the appellant for about ter to twelve years. On

(:\\ the morning of February 12, 1977, he saw the appellant in Inspector
) King's office at Spanish Town. As he anproached the appellant said:-
" Come yah sal, come yahs You know me, you

know me fatliers I don't know how I get in
this thing. 7 going tell you.! "
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Morrison replied:=-
* “You are a K,C, boys, You want to write it

or you want somebody to write it for you?”
He said, ‘I want somebody to write it, "

He then left to the C,I.D, office where he spoke with Sergeant Robinsun,

Robinson and himself returned and spoke to the appellant. He left
and returnod’sometime afver. Mr. Teonant a v stice of the Peace was
therelthenw Robiﬁscn wrote the caution, read it and give it to the
appel]ént.‘,The appellant signed it and both hé’and the Justice of

the Perce also signed. The appellant gave a s atement witnessed by

Tennant and himsell svither he nor anyone to his knowledge threatencd

or used.any fo. ~ to induce the ..., "iant to give the statement. He
was clos:ly crossuéxaminea and he waid that he arrived at Spanish
Town at .00 a,m.3 he reiterated that he had been a friend of the
appellantls father éincé he father wos at Caymanas Estate as an
Engineer aﬁdwthat‘he ”éi on occasions paia several social visits to
his home a;u heen with him on home-guard patrol. 1In the.giving of
the statemef: rct.iﬁe questibns wer T 2gked bﬁt thoséjquestions were
not wriiten‘d?jn? Morrison denied that in his presence Evans, a
ppliée»qffitxﬂ, bgat thé appellant on the bottom‘ofihis feet ﬁith a
ﬁammerq »Th(fapﬁellant was nét stripped,down to:his ﬁnderpants and
bsaten‘and’tﬂreatened ~efore Tenﬁant érrivedp |

. ‘Duaief Tennhant , the»Justice of\the»Peac% in his evidence said
thét in‘résponsa’tcta message he attended at the 5 jai.oh prn Police
Station at about WO;%O ~ 11,00 a.m., February 12. Shortly after
Detective Sergeant Mo-rison came to the office where he was with
Détective‘Se?;eant Rosinson, other policemen and the appellant., In.
the appellant's preéelqe Tennant said he was told by Robinson that the
appellant Thpmpson was  suspect in a case of Robbery’and h.d
expressed the‘wish to mekxe a statement. To this,,on h;s énquiry, the
appellant’héd answered irn the affi;mqtive, He Tennént‘uﬁderstood,that
he was there o see thatxno~threét;pfqmise or_inQucemgnt was foered
to the accused tq make tﬁe stateﬁent énd To expiainedbthis purpose

to the appéllant. The ap@ell;nt said’hebpreferred.someone else to
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write his statment. Tennant corroborated Morrison as to the writing
of the caution and the witnessing of the statement. No violence

or threat was used or made to the appellant. The statement was
voluntarily given. The appellant appeared worried and frightened.'

In cross-examination he said he did not see Detective Lvans
but Detective Kelso Small was there for a short time.

Sergeant Robinson, who wrote the statement, corroborated
Morrison and Tennant concerning the taking of the statement.

In cross-examination he said he arrived at the police station
at 7.45 a.m. and saw the appellant for the first time at about
9,30 a.me Ie denied being at the police station at 6.30 a.m., when
Kelso Small brought in the appellant. He denied suggestions of
(i) choeking the appellant by putting a chain arcund his neck; or (ii)
that Morrison and himself threatened the appellant befere the arrival
of the Justice of the Peacej; cr (iii) questioning the appellant during
the taking of the statement.

The appellant Thompson gave evidence on the voir dire to the
effect that at about 5.30 a.ms, February 12, Detective Kelso Small came
to his home and asked him about a murderi he told Small he knew nothing
about any murder., He was taken by Small to the Spanish Town Police
Station arriving there about 6,00 a.me There in an office he saw
Sergeant Robinson. When he denied knowing anything about the murder
Robinson put & chain around his neck apd tied it until he was breathless.
After removing the chain Robinson pﬁnched him in the stomach and took
him into another room in which were Detective Morrison and Evans.  He
says that he then said:=-

" Wr. Morrison, you know my father and you know
me and I don't know anything about any murder,' "

He asked Morrison to help him not to gp through further punishment.,
Detective Smxll was not then present, In response to an order he
stripped down éb his under-pantc; he was then handcuffed and put to

lie on the ground and Detective Evans beat him on his "foot bottom" with

a hammer. He could not stand the beating and he answered "yes® to
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certain questions put by Morrison. He was told that a Justice of
the Peace would be sent for and if he complained a worse beating
would be given hime. When Mr. Tennant came he made no complaint to
him because he was afraid. He signed the statement because he was
afraid. The statement was in response to gquestions asked., There
was no truth in the statement., In cross-examination he said he
never received any medical treatment for the beating and he made no
complaints about it to anyone,

After addresses by Counsel for the prosecution and for the
defence, the trial judge reviewced the evidence on the voir dire and
ruled: -

"In the result I do not accept the evidence
that this man was physically assaulted; and

the statement that he gave was given freely and
voluntarily. I rule that the statement is
admissible and the jury should be recalled.m
(See pages 254-255 of the transcript).

We have given careful consideration to the passages in

The State vs, (i) Abdool Azim Sattaur (ii) Rafeek Mohamed (supra)

referred to by the appellantt!s attorney. The judgment shows industry
in research., We regard this case, [Emongst cther virtueg? as
illustrative of the sort of factors that should weigh with a judge

in ruling a confession as inadmissible. Mr. Ste. Bernard frankly

admitted that the factors in the cited case were more compelling in that

regard than the lnstant case,
In our view the practical and commendable approach of an
appellate Court to rulings of this kind, is that advocated in the

speech of Lord Salmon in Director of Public Prosecutions v. Ping Lin

(1975) 3 All E.R. pe 175 at p. 188:=

"The somewhat pedantic approach which seems to
have been adopted in some of the cases to which

we have been referred should be avoided. These
cases are of doubtful validity and of little, if
any, value, The Court of Appezal should not

Aisturb the judge's findings merely because of
difficulties in reconciling them with different
findings of fact, on apparently similar evidence,
in other reported cases, but only if it is
completely satisfied that the judge made a wrong
assessment of the evidence before him or failed

to apply the correct principle - always remembering
that uwsually the trial judge has better opportunities
of assessing the evidence than those enjoyed by an
appellate tribunal,t
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Neither in his assessment of the‘efldence nor in his application
of principles has it been shown that the learned trial jndge erred. His
ruling therefore, was upheld, | |

Before the jury, the cross-exanination concerning the‘taking_
of the statement was virtually an encore. ‘Gfeater emphasis, however,
waskncw placed on the time of arrival at the station of Detectites
Morrison and’Robinson, Morrison said‘thet at_6.30 - 7,00 a,ms he was
at hie home et Duheney Pérko Robinson‘denied being‘at the police
station at 6,Q6 a.ma At that time he said he had not left his home.
in Mardeville, |

Kelso Small, however, said that when he took the appellant to
Spanish Town Police Station about 6g15‘a‘m; both Morrison and Robinson
were :here and he left him with Morfison and went to Big Lane. He
remem“er seeing Mrg'Tennant;‘the Justice of the‘Peace at the police
statin after he retarncd from Big Lane.. He‘deniedhpunching the‘_
appel ant 1n the stomlch. Howard Bvans, Detectlve Constable ln'cross—
examlratlon sald he flrst saw Thorpson at the pollce statlon on
Februaﬁy l?,‘about 6.30 - 7°OO a.m, He saw Smell when he brought,the
appellént to the officélof Detective Inspector King.’ He‘did not see
elther ﬁorrlson or Roblneon then nor at 8:30 a. m.j Hehsew them laten’
about m d—day° ‘Le denled beetlng the appellant on his‘foot—bottom"
with a lammera’ | -

| *t is clﬂar fron tne autnorltleb and consonant w1th)good sense
thet even after'a judpe huis correctly ruled thet a confe551on byfan
accused is adm1851ble, 1f durlng the course of the trlal subsequent

ev1dence emergec which mlght lead hlm to conclude that he was mlstaken

ixn so0 T'uln.x!xg he: should re-con51der his “ﬂlwng and 1f then ne satlsfled

fthat the pr05e01t10n had dlscharmed 1ts burden of prov1ng the statement

was voluntary,\\ithdraw it from the conelderatlon of the Jury.
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As was said in Sinclair v, The King (1946/47) 73 ¢.L.R. 316

at p. 32hb:-

"Tf, after evidence had been given on the voir dire
and confessions had been admitted, the evidence as
given before the jury had shown that they ought not
to nave been admitted, the judge would have acted
prorerly in withdrawing them from the consideration
of the jury; or, if much a course might not be
sufficient to sccure a fair trial, he could have
discharged the jury." (8ee also Cornelius v, The
King (1936) 55 C.L.R. 1. 235 at p. 24S).

Mr. 3t. Bernard, who appeared for the appellant at the trial,
frankly admitted he *then made no specific submissions to the trial
judge for a re-consiceration of his ruling. This however would not
relisve the judge of hi=z responsibility if the occasion arose. The
factual basis for the sihaission that the trial judge should have
reversed his ruling res-od on the cevidence of Detective Kelso Small
-7 *n Mis seeing both " rgeants Robinson and Morrison when he took
the appellant to the po.ice station shortly after 6.00 a.m. on
February 12. This in our view is no more than a discrepancy between
Morrison, Robinson and De<active Tvans on the one hand and Detective
“elso Small on the other. It was never in issue that both Morrison
and Robinson were at the station with *he appellant sometime before
the Justice of the Peace arrived. It -‘as not a guestion of opportunity
but whether the appellant in fict was subjected to. 'third: degree
methods™ by the police officers. In ow view this was no more than a
factor to be considered by the jury ir relation to the credit of the
witnesses concerned and was eminently & matter for them.s The learned
trial judge in addition to his gener:l directions to the jury on their
approach to inconsistencies and discr pancies dealt specifically with
this aspect of the ecras = *hus at pige 469:-

"Mow, insofar as the evidence of Morrison is
concerned, the evidenct was that he first saw the
accused Thompson at abcut nine o'clock on the
twelfth of February anl he denied suggestion that

it was at the station at about six o'clock when '
Thompson was brought tiere. You may recall that
when Corporal Kelso Smll gave evidence his time

did not coincide with iorrison, there was a conflict
there on that point., 1 told you about conflicts

already. WMorrison saic at nine, he said at six
otclock."
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and again at‘p; 482~

"So that the accused Thompscn and Mr. Small are

at one as to time at the station, ~The senior
police officer said that it was later onj one
said he was in Manuuv1lle, one said tnut it was in
the wee hours of the morning.,  That' is a confllct :
that you Wlll wave to reoolve."

Accordlngly,twe were‘of the‘view that thbrefwas no evidence
subsequent to hlS rullng on the v01r dlre that would Warrent the
learned trial judge in withdrawing the confession"from the
consideration of ‘the jury.

We now turn to the third limb of cbmplaiht«that‘thetjudge"in
his directions abdicated his functibn of ruling on the voluntariness
of the statement.

It is trite law that admissibility in relation to an extra-
judicial confession is a question‘fgr the judge. When admitted it
is for the Jury to assess its weight. To that end the jury will
undoubtedly have to COHuldCr the circumstances under which the statement
was given —”R. v, Grant (1976) 23'W;I;R;,p;'132; - (Sée also Chan

Wai-Keung v Re (1967) 1 A11 E.R, P- 94&

H

After a full and cqrbiul rev1cw of the’ r@levant evidence the
learned trial 1udge sald (at pages 477 to 478)-—

"Tbe second llmb, plinth, if you w1sh, of the Crown's

case against Thompson - résts on this confessions -

I have admitted the confession in ev1dence and that
~“is.why it is put before you for your consideration,

Once I admit that evidence, your responsibility is

to-see what'is its probative value or effect. 1In

other words, what welght do you accord to that
‘confession. ‘And in considering’ that aspect, what

weight you =ttach to it, you must consider the
gircumstancés in which- the donfession ' came to be 5iven,

came to be taken. There is a strong suggestion on the

part-of the defence that that man was tortured, beaten,

assaulted; chained around his neck, hammered on the sole
-of 'His feet. “Again you have to con81der these factors”

to say what weight you attach to that confes ssion, because

it is only if the ‘confession is ‘given veluntarily that it

has maximum weight, Well, having been admitted, it is for
~you to say what weight you attach'to-its g0 the 'second
limb- is that stmtement where I have read to you.
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I you look at that statemert, and you should

“look at it very carefully, you look and see

what it says; having scen what it says, you

ask yourselves what does it mecan? How do you
construe it? How do you interpret it? and

that is 2« matter entirely for your consideration
because that person whr made that confession.
agsuaing it was given voluntarily, didn't say that he
fired any pune Its vsliue, its effect is that

he was on the spot, as far as the statemesnt goes,
guite voluntsrily he went along with other people;
that would be the effect, he is not confessing that
hedid it. 350 you have to look on the statement and
see what it says, what do you intervret it to mean.!

In our view thosc directions with commendable clarity
advised the jury of their function os regords the statement in

evidence and adverted their attcention 4o certain facts and circume

stancesg that were in issue and which demandced their careful considerstiong

We find no fault with the directions dealing with this
aspect of the czse,

The other arca of complaint involved wide ranging criticisms
of the jJjudge's summing-up with respect to the evidence of identification
generally and in particular ir relation te Mrs. Burt's evidence and
her inconsistencies and that "the failure of the learned judge to

adequately deal with this most seriocus aspect of the case deprived

‘the jury of giving the cas¢ for the applicant the consideration it

degserved, and so deprived the apnlicant of an acquittal on the
indictment."

The learned trial judge in addition to his impeccable general
directions on inconsistencies dealt specifically with such inconsis-
tencies in Mrs. Burt's evidence as appeared to him or were urged by the
defence who led evilcnce in proof of certain alleged inconsistencies
from Richard Addison, Hilda Johnson and Minnette Shields, Court
Reporters in a previous triale.

It is enough to refer to the passages in the summing-up to

indicate the nature of these inconsistencies.-
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"I am able to identify four situations where
she is alleged to have made inconsistent
statements n (page 460).

"Well now, before you she said that he appeared
to have curly hair, but at a previous hearing
she said she gave the police the description
of a man with curly hair. Well, the question
of curly hair is of some impertance when one is
- considering the question of identification.
(:J) It is a matfter fOr JOoUeesevenossoneasae!

Meuasasosseses al this trial she said the
curtains by the room at the garage had been
taken down, but at a previous hearing she was
reported as saying that the curtains were closed,
Now you nmust consider this most important point,
I suggest to you that this may be of importance
hecause of the lighting at the material time.

If the curtains werc drawn then she would have
less lighting aveilable or, if the curtains were
drawn is it rcasconable tc suppose that there
would be more lighting?

Another area I will identify of inconsistent
(;\ statement is, did she examine the men whom she
s saw on that night., Before you she said "I
examine the wen that night". At an earlier time
she said "I did not have time to examine them
carefully." Well now, you must say whether that
is an inconsistencya (page 461).

In addition =

The learned btrial judge impressed upon the jury the
~“importance of the evidence of Mrs. Burt and the need for careful
consideration of that evidence at page 476:-

—, "So far as the Crown's case goes, the case
Qﬁ} against Thompson depends on your acceptance
- of the evidence of Mrs. Burt, her identifi-

cation of Thompson as being the person who was
present that night; and I may say at once that
the question of identification aprlies to each
accused and that is the crucial cuestion in
this case you have to consider id due time and
I will draw your attention to tke evidence in
that regard. You have to consjder the nature and
the quality and the congency o’ the evidence as
respects identification of earh of these accused

meny, ¥
and at page 486:-
T "Well now, that is his answtr to this charge.
<:J} (I was not there). It amousts to an alibi, And

in raising that defence he las created in a
significant way the issue o identification. That
is the crucial factor in tlis case and one has to
look very carefully at the evidence."
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and later on the same page:-

and at page 492:~

and on the same pagé:-

He then

Mrs. Burt and adverted their atteh

"He calls in Court reporters who put in, gave
evidence about what was said on previous
occasions. And, those persons were concerned
with what kind of glass, whether the witness said
it was plain glass or cutted (frosted) glass,
whether the person was curly-headed; what time
was available. That is what they are concerned
with. All that relates to the question on
identification with which I shall deal with by
itself .M

"So then we have to look at the evidence of
Mrs. Burt., Now, when ene is dealing with
identification, visunl identification I must
warn you that yom must approach such evidence
with scrupulous gare and attentionesessse"

M aveee.sB80 1t behoves you to look at the

evidence carcfully and what you are concerned
about iB the nature and quality of the

evidence, One, you must decide first of all
whether you regard the witness who is telling
you about the identification as being a person
on whom you can place reliance, Is this a
truthful witness? If you make that finding,

you then look at what the witness said and see
if that evidence is of such a nature, such a
character that if you were so situated, as
reasonable persons that those situations could
show and made you feel sure that the witness
could identify the persons in those conditions,
To repeat, onc of the rcasons why Mr. St. Bernard
in particular, was « you must have found it very
tortuous - going through all the inconsistent
statements is to show you you cannot rely on a
person who gives inconsistent statements. You

"must make up your minds about that., Can you

accept the witness as truthful? Assuming you
can, what did the witness say?"

proceeded to review in detail the evidence of

ion from time to time to the

comments of Gounsel for the accused and then at page 503:-

"Mr. Foreman and ‘members of the jurys this is

: It is not an "I see" case

u arc as equal to the task
that faces you, Consider the case against each
accused separately. Insofar as Thompson is
concerned « well, insofar as all three are
concerned its common feature is the ques stion

~of the visual identification of Mrs. Burt. I

think it is on her evidence that one really
has to focus. = What was the lighting? What

ol
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distance were tney apart? What was the
emotional condition at the time? Can she

be believed on her oath -~ given those

lighting and the physical environment in which
this thing took place.! :

After giving due consideration to the criticisms and
complaints of Mr. Ste. Bernard we were of the view that the summing-up

of the learned trial judge was full and fair and that he identified

and left for .the determination of the jury the important issues. of

fact,
For these reasons we dismissed the appeal and affirmed the

conviction and sentence, -
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