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CPORTE, Juh.:

a 1“; appbllant was convicted in thi dlji Couftn
5ivisi¢h of bg Gun Courb sitcing in the Sancver Circuit
'_5ou%t f&é che offences cf llcgdl p05b9a5+0n of fi é&fﬁ‘an&
Aiﬁbﬁéfﬁ-ﬁith «ggL V¢hlon bv P; f g, sitting alann. ‘He was

sentenced £o yca:s and 7 vLa;S 1morlsonnent at haru lapour
Iesgectlv y.

g wa

{n

granted lzave to appeal by u single Jjudge;
on the very 1ssae which fcrmed the oﬂlv relevant ground of
appezl a&vanceé at this hearing. 2T coads as followst
“ihe learned trial judye erred in
Cfeiling to warn himself of the:
dangexs inherent in relying on
the evidence of visual adentifi-
catlon particularly tndeyw
circunstances wherd this was the .

only evidence capable of grounding
~a.conviction in chis case.™

. Counsael: for.the Crown, . in an-honest and forthrigat
‘manner . correcily. conceded.at the cammencenent of- the hearing
that tiis ground of appeal was. unanswerable, and =28 z:result

oui agreement, tle oppear was allowed, the conviction

gquashed and o verdict of acquittal cntered. Nevertheless,



2; Q_'Tiu;

it may be useful to, 3LV& an-Ouu-¢he of the facts adduced: at

the tiial.

Thghappellant was alleged to have robbed the
comp;alnanc on~ Lferlcﬁﬁvﬁay; 1588 at-about iﬁ 30 p.m. when

he (the CoﬁéT;lulﬁ théﬁ driven ﬁ?rtﬁthis home in hiis van and
after be had zl.ghted from it. During the robbery, the
complainent made an alaram which caused his girlfriend to come
urto the verandah of their home calling out to flnd wui, wnau
was happening. The aopellanc}tben threatened‘
anytiiing I shoot you in aAQQu Q....:E¥h;.m¥‘l0n belnw oxuered
to do so, Ehb complz nt‘too§ his wallettkrcm his pocket,; and
threw it down oﬁﬂ'h ‘””o"n Whereupon Ehé“dgyellanb with the
assistance of the light from a flashlight picked- it.up.- He
wag. then crdered back into the van and having obeycd this
crder he drove the van directly tc the police stetion where
he Lade a report.  When he had gone, his girlgriend who had
gone back in;c cne house after she had ;alle -oug returned
with a machete and then saw ;'manawhOm‘she identified us the

appellant walk up uc her and say “Whey you a go with. the

uachete?" She repeated what he said aon nd then retreated into

The. complainant testified that he had. been with his
assailant for aboul i3 minutes, and thac he was aided in his
i&entificati@n by a iigﬁt on the verandah, the moonlight which
was bright, and che fa CL that the assailant was lnown to him
hat night.

This ideniification was supﬁérted by that of his
girlffiénéﬂﬁhb sestified that she alsoc knew tie appellant
'béfore; as in fact she Laughu his child at school ana that he

lived in the ared and was Lnowp as Clive.



«t the taime of the incivent, after the er ture of
the assailaﬁt;.a gentleman kncown by the name "L ﬂhy was the
first to respond to ibe call for lielp and on baing informed of
che robbery went with-others in search of the .osseilant, but
was unsuccessiul. He no&uveL LEbLlFleb fcr the defence at
trial,)io the effe ct ‘that he was present on the complainant
retuLn from the yfl¢ce station and that at thathtihe he

=4

(Lhe complainant) had suid his assailant was Bajlvin pyrie.

That livrie's brother who was rhen present said "It could not
have béen my krothe:r because I just leave him watching T.V.
down -there". In response to this, the girlfriend asked if it
coula ﬁgt have been “Mama Sugar" son {the appellant) because
he resembled;ﬁalvin Myrie. The complainant znd his giclfriend
denie@-these.éliegations in their testimony.

Thiériﬁefefo:e onr its own special faces was a case
which reguired: caveful consideration in respect cf the
identification.i 2

The learnsad trial judge thcugh recugnizing that he
had to examine the c_ﬁcunstunues un QLL which the uppoztuniiy
for lGhﬂi¢flCdL10n of uhe Jssaxlant presented jtself, did not

her expressly ox 1mpll;dlv demcnstrate any awereness of the
caut;ous approach that ought LG be taken in acting upon the

anorrobc a2d evidence of visuonl identification because of

the 1nhcrenu gaangers that exigl in sc deing. It is surprising

that this error continues to form the basils of appeals to this
Court having regard to the many cases in recent times in which
‘the law has been carefully elucidated.

The two Kost recent are Kegina vs. anthony Wilson

-

C.A. 12%/8% delivered on the 3rd December, 159C¢ {unrepcrted)

ané¢ k. v. Lebert Balasal and Scney Balasal heard togelher with

R. V. Francis Whyne C.i. 23 & 24/90 delivered on the Zth

Uecember, 1390 {unreported) both of which thworcoughly examine



the cases from this Court which settle this principls.

We need only refer to one of those caeses which
} .

ingicate the proper upproach a Jjudge sitting clone should

follow in denlung with the issuse of visual sdentificacvion.

In the case of R. v. George Camerom 5.C.C.ik. 77/88
delivered 30th November, 1%8% {(unreported) this Cousrt stated
thus:

«se.»s Whers the judse sits ulone

he' is required Lo deul with the

case in the manner establishec forx
dealing with such o case thougls he.
is not fertered as to the manner

in which he demonstrates his aware- .
ness of tlie reguirement. What is
impermissible :s :inscrutable

silence. What is of crucial
saportance her= is not so much the
Judge's knowledge of the law but

his application. EBven if thereiis

2 presumption in his favour regarding
T tne fermer there is none as G the
latter.

He must uemonstrite in language. that
does not reguire to be constirusd that
in coming to the cunclusion adverse.
Lo the accused person he has acted

e L. with the reguisite caution in mind.
such & practice is clearly in favour
- e - of consistency because the judge will. Z.r
then be less likely to lupse inco '
N ~.7:i2 . the error of omission-whéether he sits. -

with & jury ¢r zlone.”
Unhappily the learned trial judge in the instant case
remained silent and at the end of the cese we cannot be sure

that =~

(1) he was awure of the inherent
dangeis of visual identification
and '

42) that he was conscious of the risk

wheil he concludaed that the
appellant was ccecurately identified,

For those veasons we allowed the appeal.



