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CAMPBELL, J.A.: v

The appeliants were convicted of Possession of Ganja and
Dealing In Ganja under Section 7 (L) and (c) of the Dangerous Drugs
Act on February 27, 1987,

The facts introduced in evidence on which the convictlons
are based are that Hernard Smith was seen by Detective Acting Corporal
Donovan O'Connor and Detectlive Corporal Walker coming from the inside
of house numbered 28 Blscayne Clrcle, Passage Fort, Portmore, Saint
Catherine at about 1.00 p.m., on November 30, 1985, Smith was accosted
by O'Connor and Walker at the front door of the house. O'Connor
Informed Smith of thelr mission which was to search for wanted men, guns
and ammunition, Smith informed them that Derrick Latty was the owner of
the house, A search was conducted in the house In the presence of Smith,
Ganja was found in each of two clothes closets in the two rooms of the
house. The ganja was in plastic parcels which were masked with masking
tape. In one of the bedrooms there was a bed which had been made up,
save for this bed there were no other furniture nor any clothing In the

house, Smith when questioned about the ganja said "Officer, me nah go
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""a jall for nobody, a fi Mr. Latty ganja, a him give m. The key, fi open
the door and say me fi clean up the yard, and nuh frouble nutten." He
was aéked where Latty [lved aﬁd he informed the police officers where
Latty could be contacted., Latty was contacted at the address given and
brought by the police officers to 28 Biscayne Circle where he was shown
the ganja and informed of what Smith had said in relation thereto,

Latty made no response to this information. Smith was then asked by
O'Connor In the presence of Latty to whom the ganja belonged. To this
question Smith replied "A Mr, Latty ganja." Mr, Latty made no reply.
Both Latty and Smith were arrested and charged inter alia with Possession
of Ganja and Dealing In Ganja. They were Individually cautioned. Smith
sald "Offlcer, a Mr. Latty ganja." Latty made no statement. A key to
the house was recovered from Smith.

Donovan Bennett gave evidence that he ilives two hcuses away
from, but within sight of 28 Biscayne Circle, since January, 1985. He
had observed both Latty and Smith frequently entering and departing
from 28 Biscayne Circle separately and together. He had seen them go
inside the housc. He had sometimes seen them leave The house in the
morning after having gone there the previous night. Between January
1985 and November 30, 1985 he had seen other persons come to the
premises but always In the company of Latty and Smith. In the night
prior to November 30, 1985 he had seen Latty at the premises but he did
not see when he left, In the morning of November 30, 1985 he saw Smith
at the premises but he had not seen him at the premises up t¢ 10 p.m.,
the previous night when he retired to bed.

AT the close of the case for the crown, Mr. Patterson submitted
that the appellants ought not to be called upon to answer to the charges.
His submission was not upheld. Both appellants gave evidence on oath
and witnesses were called on behaif of Latty. The !earned Resident
Magistrate in convicting both appellants stated that she accepted the
evidence of the prosecution witnesses and rejected the evidence of the

appellants and the witnesses for the first appellant.
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The appeal brought was on three grounds. Ground 3 was
however abandoned and ground Z which related more speciflically to
Smith was not argued with conviction and justifiably so, as there
was really no merit therein. We will accordingly consider only
ground 1 which paraphrased,is that at the close of the case for the
prosecution there was no evidence or alternatively an insufficiency
of evldence to establlish occupation of the premises by either Latty
or Smith or both, Alternatively even If occupation was established
on the evidence, this was mere occupaticn which'without more! is not
sufflicient to establish possession in the sense of physical custody
and control of the ganja found therein,

Regarding the Issue of occupation, we are In no doubt
whatsoever that the evidence of the physlcal presence of Smith in the
house, possessed with a key thersof, and the evidence of Bennett that
both Smith and Latty were frequently at the premises entering the
house, sometimes alone, sometimes together, and that they often over-
nighted there, and that no other person lived there, constituted suffl-
cient evldence to establish occupation by both of them.

This element of occupgfion d1d not In the case of Smith exist
Without more,) He had knowledge of the exIstence of the things iIn the
two clothes closets which were not locked. He knew that They were
ganja. He had knowledge of ownership since he sald they belonged to
Latty. He had the key to the house. His explanation of how he came by
the key does not preclude him being in physical custody and control,
that is to say, possession of the ganja in the house albelt on behalf
of some person other than himself as the owner. There was thus a case
for him to answer and his evidence in defence having been rejected his

conviction is unassailable,



In tThe case of Latty and as the Resident Magistrate found,
there was nothing other than his silence when told of what Smith had
said and his further sllence when accused to his face by Smith In
the presence of, and following the prompting of the police officer.

Mr. Patterson submits that the situation posited by the

facts, Is covered by the vrinciple contalned in Dennis Hall v. R

(1970) 12 J.L.R. 240 by virftue of which no adverse Inference can be
drawn from Latty's silence, consequently the aforesald silence does

not provide additional evidence to supplement the evidence of
occupation so as tc.establish that Latty was In possession of the-ganja
found In the house.

To the contfrary Miss Sibble said that Dennis Hali v. R

(supra) is distinguishable from the present facts in relation to which

the principle stated in Donald Parkes v. R (1976) 14 J,L.R. 260 1s

rather the applicable principle.

In Dennls Hall v. R (supra) the question for which an answer

was sought was whether in a case where jolnt occupancy of a room or
rooms is admitted or established, an adverse Inference can be drawn
from the silence of a person on being infofmed that a co~occupant has
accused him of being the possessor of things found In the room or rooms
in his absence, the possession of which constitutes a criminal offence,
Their Lordships of the Privy Council per Lord Diplock in answering the
question in the negative sald thus at page 242:

"I+ Is a clear and widely known principle
of the common law in Jamalca, as in
England, that a person is entitled to
refrain from answering a questlion put to
him for the purpose of discovering
whether he has committed a criminal
offence, A fortiorl he Is under no
obligation to comment when he is Informed
that someone e¢ise has accused him of an
offence. It may be that In very
exceptional circumstances an Inference
may be drawn from a faliure to glive an
explanation or a disclaimer, but In
their Lordships! view silence alone on
being informed by a police officer
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"that someone else has made an accusation
agalnst him cannot give rise to an
Inference that the person tc¢ whom this
Information is communicated accepts the
truth of the accusation.”

(é;\ The distinction which Miss Sibble sees between the facts In
/I

Dennis Hall v, R (supra) and the present case Is that, In this case,

Latty was not merely informed of an accusation made against him by Smith,
the tatter thereafter actually made the accusation in the presence and
hearing of Latty. This she submits could provide "very exceptional
circumstances" necessitating an explanation or disclaimer If an adverse
Inference Is not fto be drawn from Latty's silence. We Infer that she
was in effect submitting that, If in a case where a person was merely
(:;) Informed of an accusation such accusation may in very exceptional
circumstances call for an explanation or disclaimer, a fortiorl where
the accusatlon Is made in the presence and hearing of the accused, his
silence is even more Inexplicable except on the basis of admission of
tThe facts constituting the accusatlon. Such appears to have been the

view of this Court in R. v. Donald Parkes 12 J.L.R. 1509 where Luckhco

P., (Ag.) said at p. 1511:

"Stress was laid upon the fact that the
<::\ Privy Councll’s opinion In Hall v. R,

J related o the accused's silence when
Informed that someone else had accused
him of an offence and that it was not
a case where there was an accusatlon
made dlirect fo the accused person, We
are of the view that this Is Indeed a
valld point of distinction between
Hall v, R and the instant case and that
this case falls within the ambit of the
passage appearing in Archbold's
Griminal Pleading, Evidence and Practice
(37+h Edltion) paragraph 1126 cited-
with approval by the Privy Council In
Hall v. Rs |t was open to the jury to

& conclude that the applicant's slience
(;Jj in the face of the deceased's mother's

accusation was conduct (albeit conduct
of a negative kind) or demeanour which
amounted to an acceptance of 1t,"
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The statement tn Archbold!s Criminal Pleading, Evidence and Practice
referred to above which was cited with approval by the Privy Council
reads as follows:

"A statement made in the presence of an
accused person, accusing him of a crime,
upon an occasion which may be expected
reasonably to call for some explanation
or denial from him, is not evidence
against him of the facts stated, save in
so far as he accepts the statement so as
to make It in effect his own, If he
accepts the statement In part only, then
to that extent alone does 1t become his
statement. He may accept the statement
by word or conduct, action or demeanour,
and It iIs the function of the jury which
tries the case to determine whether the
words, actlon, conduct or demeanour at
the Time when the statement was made
amount to an acceptance of It In whole
or in part.”

Lord Diplock in Dennis Hall v. R (supra) after reciting the

above statement went on to say that:

"This statement in thelir Lordship's view
states the law accurately. It is a
cltation from the speech of Lord
Atkinson In R. v. Christie (1914) A.C.,
at p. 554, But their Lordships do not
conslder that in the instant case the
Court of Appeal applied it correctiy,
It is not suggested in the Instant case
that the appellant's acceptance of the
suggestion of Daphne Thompson which was
repeated to him by the police constable
was shown by word or by any positive
conduct, action or demeanour. All that
Is relied upon Is his mere silence,"

It was after so delivering himself that Lord Diplock stated the principle
earller recited herein,

Thus Miss Sibble, it would appear, cannot find support in the
statement of Luckhoo P., (Ag.) above cited because such statement to be

In harmony with Dennis Hall v, R (supra) has to be limited tfo a situation

where the accused and the accuser are speaking on even terms as was the:

case before the Court of Appeal.

The case of Donald Parkes v, R (1976) 14 J.L.R. was an appeal

to the PrTvy Councll from our Court of Appeal. The question which their

Lordships were asked to determine was whether the circumstances of an
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ordinary individual being accused of an offence by another ordinary
individual in the absence of the pollice or some other person Involved
directly in the investigation of that offence Is one in which the
accused may be expected reasonably to deny the accusation or give some
explanation thereof, failing which an adverse Inference may be drawn
from his mere silence. Thelr Lordships answered this in the affirma-
Tive and In doling so they adverted to the principle stated In

Dennis Hall v. R (supra) already reclted hereln and proceeded there-

after at p. 262 as follows:

"As appears from this passage itself, It
was concerned with a case where the
person by whom the accusation was
communicated to the accused was a
police constable whom he knew was engaged
In investigating a drug offence. There
was no evidence of the accused's
demeanour or conduct when the accusation
was made other than the mere fact that
he falled to reply to the constable.
The passage clted had been preceded by
a auotation from a speech of Lord
Atkinson In R, v, Christie (1914) A.C,,
at p. 554 in which I+ was seld that
when a statement [s made In the
presence of an accused person:

'he may accept the statement by
word or conduct, action or
demeanour and it Is the function
of the jury which tries the case
To determine whether his words,
action, conduct or demeanour at
the time when the statement was
made amount to an acceptance of
It In the whole or in part!,

In the Instance case, there Is no question
of an accusatlon belng made by or in the
presence of a police officer or any other
person in authority or charged with the
Investigation of crime. It was a
spontaneous charge made by a mother about
an injury done to her daughter. In
clircumstances such as these, their
Lordships agree with the Court of Appeal
of Jamaica that the direction given by
Cave J., In R. v. Mitchell (1892), 17
Cox, C.C. at p, 508 {to which their
Lordshlps have supplied the emphasis)

Is appllcable:
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" "Now the whole admissibility of the
statements of this kind rests upon
the consideration that If a charge
is made against a person in that
person's presence It Is reasonable
to expect that he or she will
Immediately deny 1+, and that the
absence of such a denlal Is some
evidence of an admission on the
part of the person charged and of
the truth of the charge. Undoubted-
ly, where persons are speaking on
even terms, and a charge is made and
the person charged says nothing,
and expresses no Indignation, and
does nothing to repel the charge,
that Is some evidence to show that
he admits the charge to be true.!

Here Mrs, Graham and the aecused were speak-
ing on even terms. Furthermore, as the
Chief Justice pointed out fto the jury, the
accused's reaction to the twice repeated
accusation was not one of mere silence. He
drew his knife and attempted to stab

Mrs, Graham In order to escape when she
threatened to detain him while the police
were sent for,"

It Is made abundantly clear in Donald Parkes v. R (supra) that

the only circumstance in which mere silence can give rise to the
Inference of an admission of the truth of a charge, Is where the accuser
and the accused are so clrcumstanced that no police officer or other
person in authority charged with the investigation of the crime Is, to
the knowledge of either of the parties, present, or within hearing
distance -and the accusation Is spontaneous, that is to say, not made for
and on behalf, and on the promptings of a police cfficer or cther person
In authority aforesald,

In the present case the accusation made by Smith was In the
presence of police officers who were actively engaged in Investigating

the iikely drug charges. On the principle in Dennis Hall v. R (supra)

as further developed by the dicta of Lord Diplock in Donald Parkes v, R

{supra) no adverse inference can be drawn from the slilence of Latty,.

Since this was not evidence which could be relied on and the principle in

Donald Parkes v, R (supra) was not applicable, there was no evidence
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which together with the joint occupancy of the premises could establish
possession of the ganja in the house, The learned Resident Magistrats
accordingly erred In law In not upholding the submlission on behalf of
Latty that he ought not to be called upon to make answer to the charges.

it was for the above reasons that on February 24, 1988 we
allowed the appeal of Derrick Latty quashed the convictions and set aside
the sentences while at the same time dismlssing the appeal of

Hernard Smith and confirming the convictions and the aforesaid sentences,
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