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merning, the appellant Jjumped from behina a stall on tne road-
s.¢e, held unto her, vook an unopened raetchet knife from his
Lrousers pociket and kegan "pulling” her eway. Her friend
Carlene Wright in whose company she was, and who was the main

witness for the prosecution, ihen rvan Lo summon the mother of

the deceased, and retuirned e the scene to see the appellant

H

sti1ll holding and pulling the deceasad, buw with

ratehet
nniie now opened in his hand. Theo wi'ness staried, in her own
words, “vo make up noise” entieating the appellapt te crelease
the girl. The only regponse he gave was Lo say, "Mi a talk

o mi baby nothes, pe dorfe want anyLody heay whnat mi a seh.”
The witness, nevertheless, continued wiith her pleas, making
sufficient noise to atiract the atiseniion of othwr residents
in the area, causing them Lo come unito the strect. They too
pleaded with the appellant. to relecase chic girl, buﬁ te no
avail. Instead, according te the wiiness Wright, he "vake Lthe
knife and push in Karen belly, and then bim shub Karen give
the crowd” and say, “dee her deh conu can have her.F® The
deceased then fell and wes heard to say "Lord oonu see’lLara’
svab wi." Iy this time the appelleaal had rum away. The
deceased was thercsafter taken to the nospital where she
succumbed tc ner injury. Det. Sgi. Meville Grant, arrested

whe appellant on the 5Sth March, 1%%1, on warcant for vhe

W

mucder of Karen HMasters, and on belng cautioned the appellant
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he cut e and me stab her.®
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18 alleged to have said *&
n his defence; iLhe appellart gave sworn testimony in
which he maintained, that having discoverasd that the deceased
hac¢ gone off to a dance lezaving theilr Laby, he waited for her
tc return. When he saw her returning in a group of friends,
she turned in the direction of "her boyfriend house". Conse-
quently, he got up, went toe her and said "Yeh gal, give me the
baby for yuh nah take cave of her.” &he replied saying if he

wanted the baby he could go tc her yard and take her. He
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artempted to hold hecr, but she tock out & board handle kitchen
knife from a pocket c¢f her dress, and using i%, cut iniw on his
neck and van off. He rap after her end held her, and txicd to
take the knife from her, but in that siiuggle, they both fell,
he on top of her. He got up leocking forx the knife, when he
heard her say "Yub sece how you wek the knife stab mi." AL ihat
Limwe, he saw the wmotier oi vhe deceasod ccioing with a botile in
wihich he believed there was acid, and being feariul, he ran away.

He denicd that he had stabbod the deceasced and chat he
had waited on her, in order bto harm her. Hg maintained that he
was waiting, 50 that he could take away his daughuer,

gefore us, Mr. Chuck argucd scveral grounds cf appeal,
only twe of which required serious consideration. They are as

follows:

“1. That the Learncd Tiial Judge failed co
adeqguately direct the Jury on the law
relating wo Self-Defence: pp SU, 54,

in support Lhercef, inter alia:

(1) Thors was strong and reason-
able grounds for the accused
to believe that i{he crowd
was hostile and an atreck was
imminent.

{(ii) Tho Learned Tiial Judge
velated the cut o vhe throat
of the accused by the deceased
¢ the defence of accident,
and failed to relate sams 1o
that of Self-Defenca: p, Sé.

2. 'That the Learned Trial Judge crred in
law in withdrawing the issue of
provocation €rom th jury, when on the
cvidence of boih the Crown and ‘he
Defence, there was material for the
jury‘s consideration.

in support thereof, inter alia:

{i) There was evidence from the
Crown witness that a creowd
was advancing on the
accuseds pp 14, 20, zi, 22,
52,
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That i1 was & reasghable
inference that the crowd
was nostile ©o tie
accused and that thero
wWas an inpencing atiaci:

et oy
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{1i1) That it ig the cvidence
of the Crown i - the
accusad wanted to talk
te the doceased in
privace abourw ‘Lhe Laby'.
and was boing prevented
from doing so by tha
witness and the crowd:
Pp. LU-Z22

i
Um~add e

{iv) That on the Defgnce the
dececased was armed with
a knife which she used
to cut the accused at his
neck: pp. 32,33.

{v) That on the Dofance iLhore
18 evidence that could
amount ‘o provccation in
that.

{a) The accused did not
like the fact that the
deceased had left the baby
and gone to dance: pp. 29,
30, 41, 42.

(b) She was going to sleep
with her boyfiriend pp. 31,

42.

ic) she told him to take the
baby, knowing full well he
could ncit go for the child
because of the velationshiip
between the ased's
mother and himself: pp. 32,

¢ i ] el i
ghy, Jd0, 37, J<.

GROUND 1

There was no allegat:ion in the Cefence that the appellant
at any time believ&d that the residents would have attacked him
nor was there any evidence to support that they were about to
do so.

In spite of the wording of ground I, Mr. Chuck confined
his arguwent, to a complaint that the dircvctions of the learned
¢rial judge on the law ¢f self-defence was inadequatce, as he
failed to direct the jury that if the appellant, had a honaest
belicef that he was being attacked,; then he was justiiied in defend-

ing himself. This of course is the test laid down in
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Solomon Beckford v. R. [1987] 3 All E.R. 425.

The contention of Mr. Chuck is ceorrect., The learned

trial judge directed the jury thuss

Yoo self-defence i1s lawful when it is
necessary to use force to rasist orx
defend yourself against an attack or
threacvencd avtack and when the amount
cof force used is reoasonable. What is
reasonable force depends an all the
facts including the naiture of tho
attack, whether or not a weapcn is used
and if ii is, how and what kind of
weapocn 1t is and whoether or not  the
attacker is on his own. But you must
recognize that a person defonding
himself cannot be expected to woeigh
precisely the amount, the exacl amountc
of defensive acticn which is necassary.
It therefore you were t¢ conclude that
the defendant did nce more than he
instinctively thought {hat ig necessary.
you should regard thav as very strong,
that the amwount of force was reasonable
and¢ necessary, because it is for the
prosecution to piove the defendant's
guilt, 1t is for them to satisfy you
that you feel sure that the defendant
was pot acting in self-defence.”

However the guestion is whether tie dirvections omitted by
the learned trial judge was necessary in the circumstances of this
case. The appellart in his sworn ia2stimony at no time alleged
that there was any mwmistake of fact as tc whether the deceased
atvacked him with a knife. On the contrary he maintained chat the
attack in fact occurred, and indicated in support cof this that he
had received a cut to his throat. In relation to the words
attributed to him by the investigating officer i.e. “She cut me and
mi stab her™, 1if believed by the ijury, these words clearly
indicate a real attack rather than a belief that the appellant was
being attacked. 1in both circumstances itherefore, citner from the
Crown's case or that of the appellant, the evidence does not leave
roowm for a finding that the appsllant by & mistake of fact, honestly
believed that the deceascd was attaching him. That being so,
though it may have been desirable so to do, there was no necessity

for the learned trial judge, to give the directions, which



Mr. Chuck contends were mandatory. S5ec R. v. Thomas 5.C.C.A.

105/866 (unreported) this court Rowe, P., stated at page €

6

it would be putting an impossible strain
upon a trial judge to requirve him in all
circumstances of self-defence to says
‘Wiell although the accused has described
the attack made upon him in graphic
Getail, if you reject that account, you
must nevertheless consider whether he
honestly believed that those circum-
stances he sc graphically described existed,
even 1f he was mistaken'."

For these reascons, we find this ground fails.

GROUND 2

“he appellant contends that the learned trial judge fell
intoc error, when he withdrew the issue of provocation from the
consideration cof the fjury. That he did so, is indisputable, for
he said to the jury:

"Mr. Foreman and members of the jury, having
locked at this evidence I do not see here
anything that could awmcuni to provocation,

50 ¥ will tell you nothing meore abouv it ..."

Mr. Chuck sought to point out several circumstances which
lie submitted were provocative acts and which consequently requilred
the jury to determine the issue of provccation. HMiss Llewellyn
for the Crown readily conceded the valiaity of this centention,
and in our opinion correctly so.

Though not agreeing that all the circuwps’ances contended
for by Mr. Chuck, amount to evidence of provecation, we are of
the view that there was sufficient evidence cf provocation, arising
on the evidence; 0 reguire the learned trial judge Lo leave that
issue for resolution by the jury. ©Op the Crown's case, it 1s
alleged that the appellant upon being cautioned, maintained that
fie had been cut by the deceased. In his defence, he alsc main-
tained that the deceased had drawn a knife from her pocket, and
kad cut him on his throat. in our view, if the jury believed that

the deceased had cut the appellant with a knife, and in the

circumstances where he was remonstrating with her for having left




their baby inadequately protected, that would have been evidence
of a provocative act, and conseqguently ithe jury would be reguired
to consider whether the prosecution had discharged its burden of

proving that the killing was unprovoked. (Ser R. v. Hart (1578

27 W.i.R. 229; Phillips v. R. (1966 2 4.C. 136). Unhappily the

learned trial judge withdrew this issue from them, and

consequenily the appellant was deprived of a chance tc be convicted
for the lesser offence of manslaughier on the basis of provoca-
“ion. We theresfore allowed the eppeal, and made the orders eaclier

referred ro in this judgment.




