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"r-;BEFdREj”rThé Hom. - Mr;'Jﬁsfice'Rowé'? Presiden?;ir;;
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- May 24_&’Juhé 21, 1968

'-:___CAMPBELL, J.A;i*“-'”

The app!zcenf wan conv:cfed_of murder by a Jury oﬂd senfenced o

"3:frothnrefor by WOife, J 1n The Hcme C!FCUIT Ccur? on Oc?obor 5, 1987

Ag?:nsf +h|s convscflon he has appiied for Eeave To oppeat

The faoTs are s;mole and br;ef Ar abouT 10 30 p m., o May

.”: 28 1985 Raohce{ HarT ref1red fo bed aT Thp home of h;s fafher Ernesf Har?'  |

f~::;The ceceasod, aT 1A ;cxfon Road ST Andrew., Mrs..He!en HarT wnfe of The

o dece=sed and The decease* hcd ecrEIer re?|red Tc bed.- AT abouT 2 30 B m.,-.'

'-j?he fo!}ow1no mornlng; Mr. Raphae} Har? was aroused from hIs slumber by

'o;__hts mOTher Vrs. Heien HarT who came To h:s room, heid hiS hand and ca!!ed

: Ih!s name.. He responded buT before he couid oeT off The bed he heard a'.-””

'*'fioud bang on ?he fronT ooor of The house.i Thss fronf door prov:ded boTh

'3__enfry Tc The Exv:no room and ex:T To a: verandah. ~The Ioud'bana was

.ﬂ‘oilowed by gunshoT explossons which appeared To come from The same.: area.;ff"

) AbouT a minuTe gffer, he lefT hIS mo?her |n h:s room: and was proceeding

'T.  Through a corrtdor from hIS _roor: fo fhe i:vnng room when af The 4n+ernal

"fdoor Ieadsng from This COFTIuOF To The !zvrng room: he was hetﬂ up by The

-.3;appitcanf who hao a kn;fe and anofher man who had gun.. Raphaei-Harf

.77j,was menaceﬂ by boTh The kanemPn and The gunman cﬂd was' ordered To produce

| '--money.. He expiaineo ThﬁT he had no- money buf Thaf 1f ?here was any ﬁoney, .




-_When fha burn:nq nuwspapar fllckered“

”_parTiCtpafed in a cowmon dus_gn were” 

:'|? wouid likely be Lnder h;s moTnar S maffress.- Ha was escor?ed by The
= 'gunman and The apafchnf fo hts mo?har s room.: Mr. HarT i{f+ed hlS -

';_moTher s maffrass bu? as There was no IfohT of any sor# in The house,

- The appltcan? sfruckga_ma?ch wh;ch e_had an* E;T a Dtece of newspaper
- which he ?he ﬂppilcch aa?herad frcm unaer The maffrass.. :fh The aid

- of The tiqh? from The barning newspaper The appiicanf searched for monay.

app!;canf InT anc+her

1- .:"f'h:..

- pieca ard moveu WETh Mr. HarT Ta asaraasef ta Tha room. where ha COHT]HU@G
B _hts search Nu money was found The apglscanf however Tock from The .
iTOP of. %he drassar ;wc waTches bai@ﬁtlnr +n Mrs. Har+ and The eceased iﬂ
_respecfavely.. Ha also Tcrk The handbag of Mrs._HorT and Theraaffer The
 T-appi1can+ and fhe gunman {ﬂf? +he home ?braugh The ElVlng room.:'Tha.a
_ app[achT and The cunman Wera ln Tha home WE?h Mr. Har? fqr abouT |

i'fhlrfeen mlnuTes and for abouf Ten m;nuTes, Mr. Harf observea The face

of The applicanf by ?ha llgh? or Tha burn:ng newspaper and prtor To Thaf

'.from The Sodsun sfraef I:ghf whtch fioodad tn Through Two !auvre WindOWS
“.f.and The Eav:nq roam dcor which had Dean klcﬁbd open._ The appifcanT was

':"}Throuchouf The tncscenf close ?o Nr. Harf On The deparfure of The

nnTrudcrs, Mr._ParT proceedsc To ?ha llv:ng room Wnere he saw hlS fafher '

'iylng unconsczous rn a poo! of hIood across The liv:ng room doorway
':  wh;ch Iao on %o ?ho verandah H:s faTher deed shor?ly af?er. He daed from
-7aounsho+ {nJuries. Mr._Har+ subsequen?iy on July 9 1985_;den#1f|ad_+he*_

f}.appiicanf on: an r enTafacaTton parade. i

anore us’ Mr. HI!tiams compialned ThaT The issuas whlch

reqUired deTch|naTlon by ?he Jurg before They coufd fuﬂd ThaT Tha app!rCanT

”Tﬂc!ear!y delsnea?ed and prasenTed

f'by The !earned ?riai Judve To The Jury so as T maka |+ claar To Them Thaf
taﬁ_aafhey were. requnrad Tc eaTarmane These under!ylng 1ssues,_some of whsch were
3_~3iargely maffers of anference, before They could f;nd Thaf The applacan? was

'.:_par*y To ﬁ common des!gn These sssues, Mr. Wltifams submfffed were
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(a) whether the gunshot explosions were:
. effected by.The appticant.or. some—
“one who was with him.at the Time;

“{b) whether Mr. Ernest Hart met his
death from fthese explosions;

{c) .whether. if the applicant.was. not the: .
person who fired the gun, albeit
present with the.person.who actually. ... -
did so, he was party to a common

.. design not merely fo rob but to rob-

- using violence if necessary, and
finally;: ' S
(d) whether the applicant was present at

o the t+ime of the explosion or only
came on The scene atter,

We are of the view that the learned trial judge fulty.
direcfed_fhe jury;-pn the fagfual.situafion-exhibi#ediby-The'circumsiances.
He directed them - thal the resclufion of the issues. .raissd by the factual
situation was a maTTen_Qf.inferenpeﬁ?p:beudrawn,by-+hém;{.HeEhad'earlier'
correctly directed.them on the concept of: inference and of its circum—
scribed use in arriving at conclusicns. of fact. :We-see no basis cn.which
the learned trial judgs's summation: to.the jury. can-be faulted as having
manifested a failure To alert the jury to the issues raised: before us by
- counsel for the applicant,

Mr, Williams next complained that the directions -of-the -
fearned triaf judge to Fh& Jiry on the. identification of the applicant on'
the idgﬂ?ifiqafiqﬁmparade.he{d.Qn July 9, 1985.were inadequate in that he
fai{edrfq_direcf them on a sepious_breachgwhich.occurred=Tn-*he=conducffof
the said jdentif}gaTipn_parade_gnd further that he compounded this:
?nadequacy_by_fg{ling the jury in effect that .there had been: no-impropristy
in the conduct of ‘the said identification:parade. |

The pith of Mr. Williams' complaint is that Rute 554A -
infroduced by_Thé_quafca Censtabulary. Force (Amendment) Rules 1977 which'
recgulated identification parades using "one way mirrors” had been breached

in that no attorney-at-law was present at +the carade as prescribed by the

said rule. The evidence of Sergeant Leander Gordon who was in chargs of



: suspecT 1s puf
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 :The IdenTtricaTlon paréde IS Thaf he asked The 9pplecan? lf hc had a’ =
-1awyer whcm he wouid w;sh +o be presenf af The lden?nftcaTton parade.;*.i;

: }_.Thﬂ apkgxcanf answered Jn ?he nugaftve.- He fhen asked Thc app! .fﬂi:".“
'lf +here was anyone ﬁlae whom he wushed.fc be prcsanf a+ The pﬁradé.:_J }}T
.The apailcanf requesTed The presence of hIS faTher who was: accordinfly#f:Vf

E ca!ied and- was: rgsenf LT The parade.: There was aISO a Jus:;ca of
B Tha Peace who was cafied by Sergcanf Gcrdon and was presen? af The |
parade “To waTch prcceed;ncs fha? ?he pcrcdn zs conducfed pr periy.“ ;i.'l'
':qergeanf Goracr confessed ?haT he was noT awére ThaT & susoecf 1s

_ enTsTled #o have a. iawyer a? an Id nTIfICaTIOH parade on whtch hc #he .

Rule 554A supra SO fcr as ss re!evan? STaTes Thus.

'Fiv~ “554A (1) An aTTorney~a+—lﬁw subgecf To
R -.sub-paragraph (iii) hereof, and: a:
-:F;Jusftce of the Peace shall be

'presenT and both shall be placed
& iposition to be decided by The
_ offlc_r ccnducflng +he parode._ 31;:}

"(11} The aTTorney-aT law shali be EES

one chosen. by the priscner,’ so, f,~
-however, That if the priscner ;,-"'
.chooses :no: parTncuEar aTTorney-aT Iaw
“oriifothe a?forney-g?-law of the _f
i ”iprlsoner s choice is not: availabte

o for the parade; the attorney-at-| 2w
& jrshail be either: drawn’ from a-tegal

. “Ald Clinic or selected: by the offlcerg' R

- conducting the' parade from among R
faTTorneys-aT }aw wrfllng To underTake :_”

The assnjnmdnT G ; : o

'”'fg(ttt) When an a?forney-af Iaw fcllS f
-jor is: unabie ?o aT?end for an’
;.,”.Tton parade may b@ pos?poned once. and'
i ifoon the date:set for the: posTncned
U parade an attorney-at-law does . not
o attend-but a Justice of the Peace is
" present the identification. parade may ..
obe heldvin: “the abSane of +he aT?orney—'."
”HaT }aw “';f_.: . L .
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f}The-above:réguIafionswas;undoubfedlysbreached;-sihce-no‘  “
aTTorney—aT—laQ was-presenf.afffhe identification’parade-on which'the. .
app!icant was:put and identified, and~Thefe.?s.no evidence that this -
identificaticn parade was a postpcned one within Regulaticn 554A (iii):
(supra} - - The reascn: for: the non-attendance’.of an attorney-at-law is given
in the evidence of Sergeén?~LeanQéh Gerdon. ' i+ is:that he was not aware
that the applicanfias_a-suspecf;was;enfitied to:have one at-The parade,
The inference fo berdrawn from-his.evidence is-that had-he'been aware of -
this reguirement; ha would not-have asked the:applicant to nominafe'soﬁe-
one else as a substitute for an attorney-at-law Thereby securiné The "
presence of the applicant's f;fher; rather he would. have taken: stepsito
secdre the presence: ¢t an aTTcrney-aTriaw;';‘

The fqilure and or- neglec? To secure: The attendance at an
identification parade of an: aTTorney—a?-iaw was The subJec+ of consideraticn

and determinaticn: by Thls courf in R. V. Bradley Crgham & Randy Lewis

S.C.C.A No. 138 & 159/81 daTed June 26 1986 | -~ The courT in that case per
Rowe, P., held thS'i' . |

-"NoTwiThsTanding“The:imperafive'na+ure of
the language used in Regulation 554A that
©an-atftorney-at-law (ieeedee Tshall be
-presentt.we decline: torinfterpret this
- provisionitc mean fthat his absence will,
“in all circumstances, except those provided
for=in554A: (1Y), Tnvalldate The parade
wvoandorenderian didentification made thereat
a nullity. We fthink:That the Regulations
are procedural cnly and any positive breach
“wil )l have-the effect of weakening the
weight 1o be: civen'?o'an;idenTifIcaTion
',=made af such a parade i

The Courf havnng esfabllshed fﬁe abéve pffﬂClple considered
whether the absence uf an aTTurncy-aT-Iaw was shown To have created the
possibility of:a mlscarrlage of: Jusfuce.. In! +ha+ case the court found that
the failure and or neglect o have an a*+orney-a?—law at the parade did not
stem from "callous disregard of the rights ¢f the suspect” in having the
identification parade conducted in a fair manner, In This case also
Sergeant Leander Gordon could not be indicted on any charge of manipulat-

ing the identification procedures to secure an unfair result. He secured



3_ AenTnf:caT:on paraﬁe. AparT from The error =nnocenf|y made, fn no?

'-1'eendeavour|ru Tn Secure fbe presence of an a++orney—af~taw, ajl ofher x

..uSJanS of ?he |denflfchTzon r,ar'ade procedures were untmpeachabie._.jf?i;_if
';.Was :n re!o?len Tu Tnese OThbr atgccfs ?HaT The Eeerned Tr:al Judne was: |
"eund UbabG!V referrlng, when he Tol The Jury Thaf The epp![chf’s father
E e geVe evzdence and Tha+ no quesTsons were asked or hnm by The Lefence Te
'”;-suggesT Tth any "Jmeropr:efy occurred cn +he pareue. We do noT cons:der ef
1eiThaf The aosence of_on aTTornev—ef—lew aT The parede ;n Th&s case :n uny
"'wey DFGJUdICEd The apyiacanf by pE c:ng him |n a sn?uaflon where he coul

' 7.:be uan1riy and tn cunsequenCL, wron ly rdenf:f:ed

We uO noT cons;der ThaT ?he !earreJ Tr«ai Juugu :n nof

_e.informinn The Jury Tth Regufa*acn 55 P suprc requlres ThPT efforf be : ~.._
'f :ma4e To have an: a?+erney—a?-¥aw aT The 4den+:fsca+ton parcde reﬂCered his
.f; uerCT1unS rn lcenT:flca+ion aT an. eden?tflc@Tron parade 1naeequafe.._lﬁ'
.'-.ej,The cchexT of hts acfuai dtrecfuens fhls comDiexn? has no foundafion.e 

ﬂThe direc?:ons were as fVEiews

”~ “He [Sergean? Gerﬂon] was. cross-examtned
.znd-the gravemen of the cross-examination
- was. T’_es+¢bi:sh whether or not the
. parade was held in accorg iance with the
;jreguieftons laiﬂ down. He was. “UGSTIOHGG
© . about whether he knew that a- !ﬁwyer .
“.should ba’ on The parade;: whether or no+
ot an P " The whole cbjsct of -having . :
t,H'somebody on.The pa rade is to ensure fhaf
U there is fearplay.. You' heard that a
ﬂ-i_JusTiCL ot the Feace. wes on: The parade.. o
7 You i heard: +hat the man's father was: there. ==
-+ The man'! s father came. and he: was: noT asked
Sooanys quesfions To tndeceTe that any. L
Solimpropriety uccurred on the arade.' Solal s
you are the judgels of the: facf " Mas: Thn”_e o
: paradw falriy held parade.’ If you' say .
coectothe: parede was not fair, it would mean’
" .that yeu cannot rely . on the zdenflficaflon,ﬁ_ 
Lo andsIncthose. c;rcums?ances you would acquit ..
e hjﬂ._ Ef you are in doubf abouT whefher The':::




Too

~ M"parade was fair, youcmusf also acquit ...
Shime But the.father:came and fhere .
was no‘éTTemrf by counse! to elicit
oofroms himeany: |mpropr1ufy wh;ch nccurred
on The paraﬂe." . :

We were uf The view Thaf *he gruunos |n supporf cf The
mppiicaflcn for ieave To appeai were wtfhﬁuf mer:f L accoruindiy refused:' 

The app"CG*'O“ on. May 24 1988;f '].:-.[T*"”“



