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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NOS: 83, 85 & 86/91

COR: THE HOKN. MR. JUSTICE FORTE, J.A.
THE HOW. MR. JUSTICE DOWNER, J.A.
THE HON. MR. JUSTICE PATTERSCH, J.A. (AG.)

R. v. DEVON LAIDLAY
EVERTON ALLEN
ANTHONY WHYTE

Lord Gifford {.C., with Miss Norma Linton for Wity o

Dr. Paul Ashley for Laidlay

Lloyd McFarlane instructed by Ian Ramsay for Allen

Michael Palmer .. with Xissagk Laing for the Crown

22nd March & lst april, 1993

FORTE, J.A.

Cr ¢he 2z2nd March 1933, wo

Lo appesdl, and
freat in whe hearing oo “he hearing of rhpe anbeal wer Al lowsd
e 0G0 T NeEar .c,n':{ @ LNE O8al Ly Gl e LL,\_JL)'., G4, WE al. i
1he sppeals, quashed whe convicriops, sav asids tie senignces

and ordovad 4 08w Lilai. We promised TneR Lo puL oul reastns

A0 WL LG, TNLE WG DOW .

Ihe apprlilants wore convicoad foo ohe mucdur of Bvercon Blatcs,

bofore wWolfe U, ond a4 jury sicoing wn o fone Cizcusle Couxy oo

The mucde:r with which they wers changed, sccourred on ohe
nighv of wh# LUth Juns 1990. The decgased, whe worked as a watch-
man on a chicken-~farm, was killed wnile he was ou the job on the
farm situave ail Harbour Road and Wafeika Road in Kingston., The
sole eye-witness snd on whoss tesclmony (ho presecutisn totally
relied, was Mr, Hoville Puillins. who alsca wcrk@d &8 A wailclhunan
cn the same farm. On thaw gight M. Phillaps was on cn= job,

along witn the deceassd, anda anovher dgeniulenan describea by vhe
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Theys wanse several oohes

v Ll appellants no fdsnis
cestilfled fhat he saw the appullen
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sromacii.  Thersaflner he appallant

deceasad, amd hob niw in his ston

whie was also cnwre “alongside thg

with a gun was nn- seen by the wit

thas, all thres appallants lef Uk

dead. ol

.0 wilness

observed vhe agrinng

af L bhe deceased to whon v pada

Toe appaillanvs, all in sworn

34y b e

o o
10460 T 1IN

The purporsed denrifications

throe appallanis
identificaries

Be s

sefors ug, soveral drouands o

[axnd

VArlous ervrers on L

Fu
[e)
"

1w part of the

dirsccions to *hn jury, DBecausa

ground dealing with thy complaint of ihe

sreatment of visual ldentification

sovited Lord Gifferd ¢.C., te addriss

that complaint
vhereof ne argumentsg were advancad

of appzal which were filed,

= dncaasad

meining in sidiag fox

of the appellants, snd hurriad

by M. Puallips weioe thars
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on chw groedad; and

aniing over che decrassd.

of whom i addrtoion
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Wiy,

ovey the
ach. Ihe sppalliant Laxdlay

other wwo sppallantsg® and armed

nass Lo fire any shoos. afver
s+ scone, leaving their victim
2 sufficrent perloed of wims
cam?

cut Leom where he bhad

o Lhe nothisy

S XEpR0iT .

tegrimpony, Jdealed theirn

, and maintainsd dhar they weiao clsowhere.
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, puiniag th issuc of visual

N Caga.

£ appral were filed allaging
tearaned vrial jadge in s

marit 1n Lne

ths apparenu

leaxned tiial judge's

in his charge ce ithe jury, we

us firstly in ralacion to
conclusion 1n respeck

in relation to the other grounds
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Lvowas commen Lo both sides, Lhia

cass for uhe prosccu-
ticn dependee soluly on the »2vidincye of the. wiiness Phillips.
Lord Gifford L.C., in bis submissions «130 concaGad vhat tho

evidanes 19 salacion 10 the lignting, vhe distance winich

MEPAT AL rppellanis from the wirnass, che ducavicn cf ten
RinuLes whieh ths incident lasced, ubhe fact Lhiet all che
appallants wars koown Lo the wiiness before for prrieds ¢f five o
8iX yesis, (he wainvsrrupted viow which chie wiwness had of =an
Appulients, wore all suirong featucos of b purportsd wdusntifaca-
tion of the appellancs. The luarned tvial judge, dla, s he is
regqurred o do, dixaect the jury ia relerion to all wtnuse factors,
and 1n 50 aoang informed themw thacv Thoy had Lo exoilclas caution
pafore ting upen his wvidencs, 38 mistakes an idonitificarion

can be made.

The app=llanvs bowevoer mads Lhw follewing complaints

“Thar tho direculons by ths lasaned trial

judge on ddsauvificacion/ruecognition

avidence ek inadeguaie. Basiscally whey

dwily on the nacd for caucion on the

analogy of a moLor car gwing ap Houn: RossOU

wiikchl, 1i 18 vespoctfully quLrt¢ap NLSSH

L gravity of the situations Lhs Lhe

‘ sion Latirely ORLLLed Serious rrf“rrncx
higiaa .wcal ang pﬂycholtgL0A¢ bas

‘num wiircn by noed Foo cautien in +uJH‘¢fi~

TR0 ' And tiis amounrod to mis-

Grraehng

Tie complaiiy in che fivesr parw of cbis ground rorols to oo
andg bogy gaver by (b leaznsd wrial judges, o osan ateoaep: Lo caplain
LO Lhe jury what s peacs when bGe direcesd chem Lo approach whe
cvadencs of visual identificanion with caution. Counsel oo Lhe
appe llants, argusd thatr tac apalegy could have boen wdzrsiood by
vhe jury to mean tha. baving cxercilsed caution, <hey wuere bound
te convict th appeliants, While nof agroging wilin Lae
nveyprecacaon advencsd by Loxd Giffourd .C.p 1t dOGs Aanonsiracs
phat Lhe wze of 2 analogy in cascs of visual identifica-ion can

rgsult in mislzading the jury a@s o thae approach uo be teken lia



assessing the evidencs. Tho word 'cauwion' is & saimpie English
wosd wilich agedsno wxplanavion as 1% 1z capable of unaussisted
anderstending. aAbcernative words such as “careful' or ‘dangeicus
to convacy” would bo zgually accspuabls, such words not baing
SRNAUSLIVSC 48 e Lhe pannly an whioo tho jury should approsch
such cvidence. Trial judg s should ciorsfore vofraia from creat-
ing analogies 50 ax L6 4L anpt wo brang an easier understanding
12 Jurois, as such an appuoach mway well mislasad ifno jury, Ln uine
mannar edvaaced hicrd by learncd counsel foui the appellants.
instsad, it is sufficiant to indicais “o the jury thav caurion
must b @Xercised in assessiag svideace of visual wdentification
and the reascns for such cauizon. It is to thas issun thaw che
sacond paxg cf thig grmuni is addressod. To recognrss the
validity of this cemplainy, all what is nuesded 18 a rafciance

to the ralevantly recent auchoricias on Lhe subjeci-matise.  In

this reqard the case of Thomas Palmer v. The Queen P.C. Apphel

NOo. 44 of 1990 (unroposyau) dolivened on S:d Feorualy 1994,
suff:cicnvly deals with the point 1n wssus.  Lord s&ckocr in
delivering the copaniop of vhe Loacd rorinds chiat provious cages
had smphasizaed that a werw swaioeean cbhai o jury wuei crcat visual
idencification evidenco with oxiicme cautioh, acceompanied by

devailed rolcerances Lo she wihne

TooppulLuniiy to rdeanify ohe
accus La, wWas not sufficient,
Ho caon maies yeforonce 10 a passegs from fhe austraiian

case of Regina v. Dickson {1983} 1 V.R. 227 wuicn was civsd in tbe

cass of Junioxr Reid (:58%) 3 W.L.R. 771 wiuh approval and which is

reported sw page 231 (supra)g

mie i Jdifficult to convey o Li
the real:Ly wi particalax ua“gwx

which #xise in the avidence without
drawlng Lo the atcention of the jury
Two things which Lhey are unlilicly

Lo know.  Too Errst s Lnan

LRperence in the courws over  Lhe '
years has shows that in a oot insagni-
filcan. pumber 05 CrElE LLFONGOUS
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“Ldend : by appavently
fan 1 HGowron
convic: wiis knowledgs che
judgs draws lavgsly en accumulat
JuALcAhl cprrroncs.  Onw 3oes LNALALCES
of e LLONSOUS sdeptification frow traoc
. e Thu bbCQﬁu *uing which vhe
unlixely to Luﬂw is Lhe
Lﬁl degree of rissg hat honest
WESCS DAy b woong an tihwi: evidence
et ldencificacion. J f whm, unlj;f
wrial lawyecs, bhave i nough

4

(N s oway an shoch evidencoe L,r_ VL~2uU
ideny «Chhiﬁn Gepands 0N T WA LOGES

LHCQUaLnY Ak X c:.,”L.L Ty
- ' Y AN a0
bc Aawarw

J0mE Lo
iy by fxyl‘.:nmg Lhao : g
LeAng Lhie risk and chat 1vnois
to distinpguish baelwesn honesty and

accuracy anc not assume the lactzsy because
Of belicf in tho Lormer.”

Thon Lord ackier concludas:

firn ki :

Toe trial judge never wold thve jury thas
7izudl evidonce of idenvificaciun is a2
Lrgs oL wvidence wnas 15 parciculacly
thuﬂlﬁblﬁ w0 mListake, and the rveasons
for what vulnerebility, nor that honest
Lonesses can well give inaccurate but
convincing evidencs. Thery Lordships
LAV plevicusly sia in Scott v. The
gueen 1959 m.C. lZsd av pays Liui,
and yoopreted s obseryvation L Lhe
Junior Reid ococision, hay unless wherao
ard exRcaep. tonal clicumsrancos Lo j
sach & failuvre the convicoion waoil bs
uu«“.hu,d_, Recatns 1 wiil hweve g nel
in a supstaptial miscarivrage of

in s lastons case though Tho loarned toial judgo cold ons
jury thay sdoovifaicosilon ovidenco shouald b approached wiih caunion,
because hwerw ore lnhorent dangors; ong of whioh was thait a wicness

can be mistakun, hue sever told chom that judiclal nxpurience ha

&

shown that in o nupber of cases, erroneonus 1dantification ¢videnco
by spparcnily bhonest wiiawsses had lod ro wrong conviciolons, and

Lirat an honest witness can be a convincing witness even though he is
Lmistehsn. Lu cha ond, fnough che jury were aware ol the fact thac

g upen the evidence of Phxllips,

L eX2rclne: Cauuidn ian act
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bacause he may by nistaken, they wsrse nov given the benefiv of
judicial oxperioncs which would domonstrats cifccrvively the
real reason why'thﬁy sagiit. 0 2ECrcise goear caution wn acting
upon suca L2stimosy. We arse of “he view that tihis was a serious
omission by tht luarned trial juaga.

in thost ciycumsrances and in accordapnce with whe dicta of

the Board in Scott v. The gueen 119¢9) a.C. 1i4Z at 1201, unless

there are oxXesphional circumstanc:s wo juswify such a failuse,
it conviciicn sughs Lo bt guashed, because o would have rosulted
vn a miscargiage of justice,

Afzer carrful wxaminarion we have found no excepiional
circumscancas, to justify such a failurs in this case, and congo-
guently on that ground we made the order refarred to a. the

beginning cof wiris juagment.




