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IN TEE COURT OF ZPPEAL

SUPREME COURT CRIMINAL LPPEAL WO: 135/51

CCRs  ThE BOH. MR. JUSTICE FORT J it
THE HOW. MIED JUSTICE NORGmNp Jofe
THE HOW. MR. JUETICE WOLFE, J.A. {(RG.)

J:

R. v. DEVCH SIMPS5CH

Mr. Lowell Marcus for applicant

Lchards for Crown
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Miss Shervi

Z27th Juivy, 1832

FORTE, J.A.

This applicant was convicted in the High Court Division of
the Gurn Court on the 5th cf September. 1991 for the oifence of
11llegal possession of a firearm and was sentenced to 3 years

imprisonment at hard labour. 7The application cowes before the

N

Court from a refusal by a singls judge of lsave to appeal. The
conviction zarose cut of the following facis.

On tha 21lst of October, 19%0, Deiective Serg=2ant Walker in

the compary of other policemen including bhis senicr officer

inspector Small, went to the premises 15 Leiith Rocad in the parish
of St. Andrew. The purpose of soc do.ng was o carry out a rvaid on

-he policemen, Detective

.

the premisszs. The house was surrounded by

[
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Walker taking up a position to the front of the house near o a
door that led into the house. Detective Zcting Corporal Robinson,

a member of the party ook u ogsition te the rear of the
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house. Immediately as the policemen surrounded the house,
Detective Robinscon was heard to shout ~ “ses a man a point a gun
through the window,” and then an explos.on was heard, an explosion

described by the witness Dezz. 3gt.

heard that gunshot, Det. Walker rushed into the houssz where he saw



wwe wen running freow the direction from whencs rhe explosion bhad
come. They were running towards ancther roowm and at chat stage

were in what Det., Walker described as a little passage. The man

5.

in front wiio was identified at the trial as the applicant had a
gun in his hand. Det. Walker pcinted his own firearm at the

men and ordered them not to move but neverthelsss the appsllant
threw the gun he was carrying onto whe floor under a bed in the
room. The gun was recoverad by the Detsctive who thersafter took
them and the gun out of the building to Inspector Small and
raported Lo him what had happened. The applicant was then arrested,
and on being cautioned said - "a him did in a de roow.® This was
an cbvious reference to the other man who was later identified

as Paul Lawrsnce and who was jointly “ried with the applicant

and convicred.

The gun was later sealed in an snvelepz and taken to the
ballistic expsrt who certified that it was a .38 Smith and Wesson
ravolver and in geood working condition and that it came within
the definiticn of a firearm under the Acc.

in his defence, in sworn tescimony, the applicant dsnied
that any occurrence tookAplace in the house thar morning and in
particular that he was found in posscssion of the firearm. He
testifisd that he was leaving home for work when he was stopped -
at bhis gate. by a group of policsmen- and asked if he had
seen some named fugitives. On his denial of knowledge about the
whereabouts of these men; he was saverely beaten by the policemen
who thereafter searched the house. Le was taken to the police

station and handed over tec Det. Sgt. Welker who he asserted was

3

ot at his house that morning. He was again beaten at the station

oo

and taken to the Superintendent. It wae not unitil he had left :the
Superintendent's cffice that he was told that he was being charged
for illsgal possession of a firearm which he was then told had
been found in his house. Be denied all knowladge of the firearm

and dsnied that 1t was ever in his possession.



Ths applicant was supporited

beaten when he could nct give the reguired information., She also

corroborated him that he was thery
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Before us, Mr. Marcus in pursuing
leave to appeal, argusd one ground of appeal and that is that the
verdict was unreasonabls and cannot be supported by the evidence.

He pointed to several discrepancies which he says occurred in the
svidence of Dest. 3gi. Walker on whose evidencs, he guite correctly
maintainad, *the prosecution’s case rested.

The discrepancies to which he referred were in our opinicn,
adeguately dealt with by the learncd trial judge who was the propels
tribunal to determing wha2ihey Det. Egt. Walker should be accepted
as a witness of tyuth. The learned trial judge considered all the
discrepancies and in the end found that Den. Sgi. Walker spoke the
truth. He rejscred the testimony of the applicant and his wiiness

and found guite properly, in our visw, that the evidencs amply

il

supported the conviction of the applzcant.

i

Mr. Marcus tentativsly argusd the guestlon of sentence.
The applicant was santenced to 2 years rmprisconment at hard labour

for the offence of illegal possession of firearm, a scentence which

v

igs guite below the norm that is usually imposed for offences

£

we fin
of this kind. The sentence could easily have baen in excess of what
was imposad. We, however, in the circumstances fael that there is
nothing thait has been advanced to convince us that we should interiers

either with the conviction or the senteoncs in this case. The

application for leave to appeal is therefore refused, We howevaer

o

order that the sentence should commence on the 5th of December, 1991,



